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Purpose: 

The purpose of this hearing is to assess the effects of the globalization of jobs and 
technology on the American economy, and to develop an understanding of the incen- 
tives and disincentives that influence United States firms’ decisions on whether to 
locate at home or abroad the production and research facilities that are critical 
sources of value creation and high-paying jobs. Firms’ thinking both on whether to 
retain or to offshore existing U.S. -based capacity and on where to locate new invest- 
ment will be explored. 

The Committee on Science and Technology annually authorizes the expenditure 
of billions of dollars to support scientific research. It therefore has a direct interest 
in the extent to which the benefits of the innovations spawned by this federal fund- 
ing are captured by the U.S. national economy and for the teixpayers with whom 
the funding originates. The Committee has a specific interest, through its connection 
to the National Institute of Standards and Technology, whose budget it authorizes, 
in the health of the Nation’s manufacturing industries. Finally, the vigor of the Na- 
tion’s scientific research enterprise, like the health of the economy that supports it, 
is closely linked to its ability to sustain value creation — in the form of both techno- 
logical innovation and high-value added production — within its borders. 

This hearing has been designed to help the Committee in identifying measures 
that might increase the likelihood of high-value-added activity’s remaining, increas- 
ing, and succeeding within U.S. borders, and thereby contributing to the future 
health of the America’s economy and the future prosperity of its citizens. 

Witnesses: 
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Dr. Ralph E. Gomory currently serves both as Research Professor at the NYU 
Stern School of Business and as President Emeritus of the Alfred P. Sloan Founda- 
tion. A mathematician who was a longtime Director of Research at IBM, he is au- 
thor with the economist William J. Baumol of the book Global Trade and Con- 
flicting National Interests. 

Dr. Margaret M. Blair is a Ph.D. economist who serves as Professor of Law at 
Vanderbilt University Law School. She is the author of numerous scholarly articles 
on corporate governance and of the book Ownership and Control: Rethinking Cor- 
porate Governance for the Twenty-First Century. 

Dr. Bruce R. Scott is the Paul Whiton Cherington Professor of Business Adminis- 
tration at Harvard Business School. One of the founders of the competitiveness de- 
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to be published in October. 
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Mr. James R. Copland III is the Chairman of Copland Industries, Inc., and 
Copland Fabrics, Inc., located in Burlington, NC; he served as the companies’ Presi- 
dent, Treasurer, and CEO from 1986 until 2004. He is also the founder of two banks 
and currently serves as Director of four banks. 

Mr. Brian O’Shaughnessy has been Chairman since 1988 of Revere Copper Prod- 
ucts, Inc., in Rome, NY, and until recently served as President and CEO as well. 
He also serves on the Board of Directors of the Coalition for a Prosperous America, 
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Chairman Miller. Thank you to all of you, and welcome to this 
interesting hearing today, American Decline or Renewal — 
Globalizing Jobs and Technology. The jurisdiction for Oversight is 
more indulgent than the jurisdiction the Committee has for legisla- 
tion. If this committee tried to claim jurisdiction for legislation 
coming out of any of the discussions today, we probably would be 
in a death struggle with other committees that would probably win 
that struggle, but part of our jurisdiction is to consider American 
competitiveness generally. There are several items in our jurisdic- 
tion that give us that broader authority at least to think about how 
American business needs to be more competitive, and much of the 
Committee’s work in the last two years has been on that subject. 
And certainly this hearing today gets at that subject as well. 

The former Vice Chairman of the Federal Reserve Board, Alan 
Blinder, observed, “What I’ve learned is anyone who says anything 
that obliquely sounds hostile to free trade is treated as an apos- 
tate.” Actually, that apostasy is very welcome in parts of my dis- 
trict that has suffered a great deal of job loss in the last decade, 
in the last generation. 

The faith that Blinder has recently begun to question himself has 
guided both our policy and international economic policy for more 
than two decades. Its credo is that lowering trade barriers while 
curbing regulation produces the greatest growth. According to its 
doctrine, this new order would provide undiluted benefits to an ad- 
vanced nation like ours. It would free Americans trapped in tradi- 
tional jobs for more sophisticated, remunerative work, while flood- 
ing the world with goods and services made in the United States. 
I represent a lot of folks who do not feel that they were trapped 
in traditional jobs but really wish they still had those jobs. 

But 15 years after the ratification of NAFTA and 13 years after 
the birth of the WTO, the ranks of the doubters seem to be grow- 
ing. 

Could this reflect America’s net loss of 3.5 million manufacturing 
jobs since 2001? Many workers have been freed from being trapped 
in traditional jobs, but have not found other jobs that are as well- 
paid, or as easy to support themselves and a family on as the jobs 
that they lost. 

Could it reflect the fact that the United States’ merchandise 
trade deficit has risen every year but one over the last decade and 
has hovered around three-quarters of a trillion dollars for three 
years running? Our trade surplus in services is tiny by comparison. 
In 2007, it was only around one-eighth the goods deficit’s size. 

Could this reflect the Nation’s assumption since 2001 of $10 tril- 
lion in new debt, $6.5 trillion by households, $3.5 trillion by the 
Federal Government? Is that an indication that we have not pro- 
duced anywhere near the level at which we would like to consume? 

Could it reflect anxiety over the rise of colossal sovereign wealth 
funds that are using what they take in from us to buy up our in- 
dustrial and financial assets? 

In this context, the hardships of working Americans are proving 
longer lasting and are deeper. Lawrence Summers, the Treasury 
Secretary under President Clinton and before that. Chief Econo- 
mist of the World Bank, a strong supporter of globalization in the 
past, last month wrote of “a world where Americans can legiti- 
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mately doubt whether the success of the global economy is good for 
them.” He also acknowledged that “growth in the global economy 
encourages the development of stateless elites whose allegiance is 
to global economic success and their own prosperity rather than the 
interests of the Nation where they are headquartered.” 

When even folks like Summers, one of the architects of the cur- 
rent international trading system, are now feeling and saying out 
loud concerns like that, it heralds a significant change in the public 
debate on the global economy and the values of the global economy 
to American workers. No longer can we in good conscience avoid 
the question, what are we to do about it? If we are to find effective 
answers, we must be open to new ideas, even ideas that might 
have seemed apostasy in the past. We must be prepared to discover 
that we know less than we thought about the consequences of 
globalization or even that some of our basic views on the subject 
may rest on mistaken assumptions. 

The panelists in the first panel today point out that much of our 
economic theory is built on a society in which the baker sells his 
bread to the candlestick maker who sells his candles to the miller 
who sells his flour to the baker. And with the kind of size, the kind 
of capital, the kind of labor force required for the economy today, 
that may not be the best model. It may not be one that truly de- 
scribes the economy of the world that exists now. 

We have two panels, each of which will, in its own way — in dif- 
ferent ways — help us consider these apostate ideas. 

The first panel will offer their perspectives on the beliefs that 
have, for several generations, shaped the design and governance of 
our world trading system, as well as our expectations of proper be- 
havior by corporations. One of the members of the panel. Dr. Ralph 
Gomory, last year testified before the Science and Technology Com- 
mittee that the interests of U.S. -based multinational corporations 
are no longer necessarily in step with those of a healthy American 
economy, certainly an apostate idea. Today the members of this 
panel will question things we think we know, about the role and 
responsibilities of corporations, about the relationship of the state 
and the market, about the ability of technological innovation to en- 
sure our country’s economic prosperity in the absence of changes in 
the trading system. And they will suggest some measures that 
might strengthen America for the future. 

The second panel is testimony from the trenches. Two heads of 
domestic companies will talk about their commitment to producing 
at home, what they do out of concern for the well-being of their em- 
ployees, the viability of the communities in which their businesses 
are located, and the sustainability of the Nation’s economy. They 
will tell us about the cost of upholding that commitment under the 
current trading system and suggest how the Federal Government 
might help lighten their burdens now. Joining them is a regional 
development expert who will explain what it takes to attract in- 
vestment as the lure of off-shoring becomes more prevalent, and 
will add some ideas of his own about how to improve American 
competitiveness. 

I will yield back the balance of my time which expired a long 
time ago and recognize now the distinguished Ranking Member, 
not Mr. Sensenbrenner, but Mr. Hall for his opening statement. 
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[The prepared statement of Chairman Miller follows:] 

Prepared Statement of Chairman Brad Miller 

“What I’ve learned,” former Fed Vice Chairman Alan Blinder has observed, “is 
anyone who says anything even obliquely that sounds hostile to free trade is treated 
as an apostate.” 

The faith that Blinder has recently begun to question has guided both U.S. and 
international economic policy for more than two decades. Its credo is that lowering 
trade barriers while curbing regulation produces optimal growth. According to its 
doctrine, this new order would provide undiluted benefit to an advanced nation like 
ours. It would free Americans trapped in traditional jobs for more sophisticated, re- 
munerative work, while flooding the world with goods and services made in the 
U.S.A. 

But 15 years after the ratification of NAFTA, and 13 years after the birth of the 
WTO, the ranks of the doubters seem to be growing. 

• Could this reflect America’s net loss of 3.5 million manufacturing jobs since 
2001 ? 

• Could it reflect the fact that the U.S. merchandise trade deficit has risen 
every year but one over the past decade, and has hovered around three-quar- 
ters of a trillion dollars for three years running? By the way, our trade sur- 
plus in services is tiny in comparison. In 2007, it was only around one-eight 
the goods deficit’s size. 

• Could this reflect the Nation’s assumption since 2001 of $10 trillion in new 
debt, $6.5 trillion by households, $3.5 trillion by the Federal Government — 
an indication that we have not produced anywhere near the level at which 
we wish to consume? 

• Could it reflect anxiety over the rise of colossal Sovereign Wealth Funds that 
are using what they take in from us to buy up our industrial and financial 
assets? 

In this context, the hardships of working Americans are proving enduring and 
profound. Lawrence Summers — Treasury Secretary under President Clinton and, be- 
fore that, Chief Economist of the World Bank — last month wrote of “a world where 
Americans can legitimately doubt whether the success of the global economy is good 
for them.” He also acknowledged that “growth in the global economy encourages the 
development of stateless elites whose allegiance is to global economic success and 
their own prosperity rather than the interests of the Nation where they are 
headquartered.” 

That even such a figure as Summers, one of the architects of the current inter- 
national trading system, is now expressing such concerns heralds a significant 
change in public discourse on the global economy. No longer can we in good con- 
science escape the question: What do we do about it? If we are to find effective an- 
swers, we must be open to hearing new ideas. We must be prepared to discover that 
we know less than we thought about the consequences of globalization, or even that 
some of our basic views on the subject may rest on mistaken assumptions. 

Today we have two panels, each of which will, in its own way, help us along this 
path. 

The first panel will offer new perspectives on the beliefs that have, for several 
decades, underlain the design and governance of the world trading system, as well 
as our expectations of proper behavior by corporations. One of its members. Dr. 
Ralph Gomory, last year testified before the Science and Technology Committee that 
the interests of U.S.-based multinational corporations are no longer necessarily in 
step with those of a healthy American economy. Today the members of this panel 
will question things we think we know — about the role and responsibilities of cor- 
porations, about the relationship of the state and the market, about the ability of 
technological innovation to ensure our country’s economic prosperity in the absence 
of changes in the trading system. And they will suggest some measures that might 
strengthen America for the future. 

The second panel will bring us into the trenches. Two heads of domestic firms will 
talk about their commitment to producing at home, which they do out of concern 
for the well-being of their employees, the viability of their communities, and the sus- 
tainability of the Nation’s economy. They will also tell us about the cost of uphold- 
ing that commitment under the current trading system, and suggest how the Fed- 
eral Government might help lighten their burdens now. Joining them is a regional 
development expert who will explain what it takes to attract investment as the lure 
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of offshoring becomes more prevalent, and will add some ideas of his own on how 
to improve American competitiveness. 

With that I jdeld back my time — which has, in fact, already expired — and recog- 
nize the distinguished Ranking Member for his opening statement. 

Mr. Hall. Thank you, Chairman Miller, and you very adequately 
gave an opening statement that covers I think everything that 
ought to be covered, and I am not here to take Mr. Sensenbrenner’s 
place. I’m just here to carry out the bylaws that there has to be 
a Minority here before he can hit that gavel down and we get start- 
ed hearing your testimony. But don’t be alarmed that for the lack 
of Members that are here. And Mr. Sensenbrenner is not here be- 
cause he fell yesterday, and the good news is that he was not badly 
injured. He is all right, and he will be back with us shortly. 

But all the empty seats, most all of us have about three or four 
things to do every hour of the day here; and your testimony under 
the Chairman’s guidance is taken down. It is even being televised, 
and everybody in the Congress will read it and see it. So you are 
not talking to the empty chairs. You have the most important peo- 
ple, staffers back here, that tell us what you said, you know, when 
we get back to our offices. But I won’t even be here very long, but 
I have great admiration for the Chairman, and I know he is going 
to handle it well. I yield back my time. I ask unanimous consent 
to put my opening statement in the record. 

Chairman Miller. Certainly, without objection. 

[The prepared statement of Mr. Hall follows:] 

Prepahed Statement of Representative Ralph M. Hall 

Today’s hearing will address a topic that this committee has looked at several 
times in the past year — globalization. This new global marketplace has created 
many opportunities and challenges that corporations, governments, and workers 
must now adapt to. Today’s hearing will touch on a number of broad issues both 
in and out of this committee’s jurisdiction. 

While our thinking should not be limited by such artificial boundaries, we should, 
however, be cognizant of what we can actually affect. STEM education and Federal 
Research and Development are clearly topics that this committee should address. 
From the National Academies Rising Above the Gathering Storm report, to the 
President’s American Competitiveness Initiative, to this committee’s COMPETES 
Act, this committee is actively engaged in maintaining America’s preeminence in 
Science and Technology. It is in these areas that we can continue to influence how 
our nation responds to a globalized economy. 

I look forward to the witness’ comments on other topics such as currency manipu- 
lation, subsidization, corporate governance, price fixing, regulatory policy, patent re- 
form, and tort reform. These issues are certainly an important aspect of 
globalization, but ultimately may not be the most appropriate topics for the Science 
Committee to address. Nevertheless, much like the intertwined global economy, 
many of these issues are also interrelated so I look forward to hearing our guests’ 
perspectives. 

Thank you. I yield back the balance of my time. 

Chairman Miller. I hope the Members did not really believe 
that every Member of Congress is going to read the transcripts of 
today’s hearings, but I do still think, even if a relatively small 
number of people even learn in the most general terms what was 
discussed, it will advance the debate and allow us to consider these 
questions in ways we haven’t before but need to. 

And I ask unanimous consent that all additional opening state- 
ments submitted by any Member be included in the record. And 
without objection, it is so ordered. 

[The prepared statement of Mr. Costello follows:] 
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Prepared Statement of Representative Jerry F. Costello 

Chairman Miller, thank you for your continued attention to one of the most im- 
portant issues facing our nation. The changing nature of the international economy 
has had profound effects on the American workforce. How we confront the long-term 
effects of this phenomenon is critically important for our future economic health. 

It is a familiar refrain over the last 15 years: more jobs, particularly manufac- 
turing jobs, have left the U.S. and gone overseas, where workers are paid substan- 
tially less. And this activity has not been limited to blue collar jobs. As China and 
India produce more and more engineers and other high-tech workers — that also 
work for less than their American counterparts — white collar jobs are lost abroad. 

While our economy slows and rising food and gas prices are squeezing families, 
the average American worker’s wages have stagnated, and most manufacturing 
workers that lose their jobs make less in their next job. 

Our country’s success has been underpinned to a great degree by the fact that 
a person without a college education could find a good-pa 3 dng job, enough to raise 
a family, afford an occasional vacation, and generally live a higher standard of liv- 
ing than his parents. 

For many Americans, that ideal is in jeopardy. Service sector jobs do not pay as 
well as manufacturing jobs, and often come without benefits. While our economy re- 
mains the most innovative in the world, not everyone will be able to acquire the 
skills to survive the demands of the 21st Century workforce. My overarching ques- 
tion to our panelists is, how do we rebuild the U.S. job base? 

Mr. Chairman, thank you for holding this hearing. I look forward to the insights 
of our witnesses and appreciate their taking the time to discuss these issues with 
us today. 

[The prepared statement of Ms. Johnson follows:] 

Prepared Statement of Representative Eddie Bernice Johnson 

Thank you, Mr. Chairman. I want to commend this subcommittee’s work on to- 
day’s hearing. 

The topic is of great interest: an in-depth analysis of the incentives and disincen- 
tives when it comes to global outsourcing of high technology jobs. 

A simple Internet search for global outsourcing in Texas yields several large cor- 
porate business names. 

These businesses advertise themselves as being proficient and helping other busi- 
nesses outsource their work, globally. 

Mr. Chairman, I believe that as information technology continues to improve, that 
global outsourcing will be the way business is done. This trend will become ever 
more routine. 

My concern is regarding which jobs stay in the United States, and which jobs go 
to other nations. 

Science, technology, and engineering jobs are among the higher paying, more re- 
warding ones. The fruits of this work pay untold dividends to a society. 

There will always be a place, here and abroad, for attorneys, manufacturers, 
teachers, bankers, and business people. These can be high-paying and valuable pro- 
fessions. 

I believe that STEM jobs — those involving science, technology, engineering and 
mathematics — present critical sources of value creation and prosperity to individ- 
uals and to society. 

Let us use Silicon Valley, for an example. Had the Internet boom occurred ini- 
tially in India, would that nation now surpass us in computer science innovation? 

Some would argue that, in some sectors, it is already doing so. 

I am pleased that our witnesses bring expertise from the academic standpoint as 
well as the business perspective. 

Hopefully, the information will enable the Subcommittee to get a sense of deci- 
sion-making that goes into firms’ thinking both on whether to retain or to offshore 
existing U.S.-based capacity and on where to locate new investment. 

Thank you, and I yield back. 

Chairman Miller. It is now my pleasure to introduce our wit- 
nesses today. The first is Dr. Ralph Gomory who currently serves 
as a Research Professor at the NYU Stern School of Business and 
is President Emeritus of the Alfred P. Sloan Foundation. Dr. Mar- 
garet Blair is a Ph.D. economist who serves as Professor of Law at 
Vanderbilt University School of Law. Dr. Bruce Scott is Paul 



10 


Whiton Cherington Professor of Business Administration at the 
Harvard Business School. You will each have five minutes for your 
oral testimony. Your written testimony will he included in the 
record for the hearing. When you complete your testimony, we will 
begin with questions. Each Member will have five minutes to ques- 
tion the panel. As this is an Investigations and Oversight Sub- 
committee, it is our practice to take testimony under oath. The 
likelihood of a perjury prosecution coming out of this hearing seems 
remote, but we do still take testimony under oath. 

Do any of you object to being sworn? All right. And you also are 
allowed counsel if you prefer. We ask you these questions to put 
you at ease. 

Ms. Johnson. Mr. Chairman? 

Chairman Miller. Yes, Ms. Johnson? 

Ms. Johnson. Pardon me for breaking in but I have a markup 
starting at 10:30 

Chairman Miller. Yes, ma’am. 

Ms. Johnson. — and I notice on the witness list here there is 
someone from my area, the President and CEO of Arlington Cham- 
ber of Commerce, and I simply want to welcome him and then reit- 
erate Mr. Hall’s comment about us getting the information even if 
we are not here. But I do have a markup. 

Chairman Miller. Ms. Johnson, would you like to introduce — he 
is on the second panel, but if you would like to introduce him now 
that would be fine. 

Ms. Johnson. I don’t even know him. 

Chairman Miller. Well, thank you. I will be pleased to welcome 
him for you and for the rest of the panel, and I wish you well at 
your markup. 

And none of you have counsel? All right. If you would now all 
rise and raise your right hand, do you swear to tell the truth and 
nothing but the truth? Thank you. The record will reflect that all 
answered that they did so swear. 

Dr. Gomory, you may begin. You do need to turn on your micro- 
phone. 

Mr. Gomory. I am sorry. 


Panel I: 

STATEMENT OF DR. RALPH E. GOMORY, RESEARCH PRO- 
FESSOR, NEW YORK UNIVERSITY STERN SCHOOL OF BUSI- 
NESS; PRESIDENT EMERITUS, THE ALFRED P. SLOAN FOUN- 
DATION 

Dr. Gomory. I am here just representing myself, not the Sloan 
Foundation, not New York University. For myself, let me say how 
pleased I am to have this opportunity to discuss these crucial 
issues, and I thank you, Mr. Chairman, and Members of the Com- 
mittee for having organized this hearing. 

I will make only one basic point in my testimony, and that is 
that in this era of globalization, the interest of global corporations 
and their countries have diverged; and if most Americans are to 
benefit from globalization, we must change this situation and there 
are ways to do that. 
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After all, what is it that countries want of their corporations? I 
say two things. One, countries have looked to their corporations to 
be productive at making what they make, and second, to enable the 
people of the country to earn a living by being a part of these pro- 
ductive organizations. 

Now, if we look at the behavior of corporations, it is clear that 
profit is something that really matters to corporations. 
Globalization has now made it possible for global corporations to 
pursue their profits by building capabilities abroad and instead of 
investing along side U.S. workers and using that investment in 
R&D and all the rest to increase their productivity, corporations 
today can produce goods and services abroad using low-cost labor 
and import those goods and services into the United States. 

But increasing their profits this way, they are not fulfilling the 
social purpose of allowing Americans to participate in the produc- 
tion of goods. Economists correctly point out that this often results 
in the availability of cheaper goods and that itself is a social good, 
and that is certainly true; but it is also true that as we lose our 
capabilities in many areas, we have less to trade for those goods 
so that eventually, the cheaper goods become expensive in real 
terms and you come out behind, not ahead. 

The idea that the industrial development of your trading partner 
can actually become harmful to your total GDP has appeared in the 
economic literature from time to time. With a detailed under- 
standing that Professor Baumol and I have added to that viewpoint 
in our book, there is a good reason to think that the rapid indus- 
trialization of some Asian countries is harmful to the United States 
overall, not just in some areas. 

Now, let me say that U.S. corporations were not always purely 
profit oriented. When Reginald Jones became the CEO of General 
Electric in 1972, he announced that his responsibilities would be 
equally split among the company and its shareholders, its employ- 
ees, the American industry, and the Nation; and that sense of 
broad responsibility was at that time — and I remember it myself — 
pervasive in American industry. 

But in the years since then, that view of corporate leadership has 
been largely replaced by the idea that the business of business is 
solely to make profit for shareholders and that in the pursuit of 
profits or shareholder value, all other values should be sacrificed. 
And what has been the result of that? 

During the three decades after 1973, GDP increased steadily as 
new technologies were introduced that increased productivity; but 
during this period, the gains from this increase were distributed in 
a very skewed fashion. Over those 30 years, most Americans have 
seen little or no growth in real wages. The gains from this impres- 
sive productivity growth have been going to the wealthy and, even 
among them, to the very wealthy primarily. 

While many explanations have been brought forward for this re- 
markable divergence of the richer and poorer in our country, one 
very simple one has received little attention. But let us note that 
the shares of corporations are held overwhelmingly by those who 
are already wealthy. Ninety percent of shares are held by the top 
20 percent or by those like top executives who will become wealthy 
if share values go up. And if corporations focus on share value to 
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the exclusion of anything else, this is an automatic mechanism for 
increasing inequality and the skewed distribution. 

But with the onset of globalization, the capital, know-how, and 
technology that once made American workers the most productive 
in the world are being transferred overseas to other workers who 
will do the same job for a fraction of the wage. This makes for ex- 
cellent corporate profits, but it leaves American workers out and it 
will leave most Americans as losers, not winners from 
globalization. 

Can anything be done about this? The answer is yes, but we will 
have to do some new things. While the United States has no na- 
tional stated strategy aimed at the goal of greater GDP, there is 
no lack of individual suggestions about ways to improve the U.S. 
economic situation. This often translates into asking for improved 
K through 12 education, et cetera, et cetera, et cetera; and I dis- 
cuss all these in my written testimony. However, the main thrust 
of this testimony today is on the issue of better aligning corporate 
and national goals. We need to consider a U.S. economic strategy 
that provides incentives to companies to have high value-added 
jobs in the United States. If we want high value-added jobs, let us 
reward companies for having such jobs. Let us consider a corporate 
income tax that does that, and we don’t care how they do it, wheth- 
er it is through R&D, advanced technology, or by just plain Amer- 
ican ingenuity exercised at every level. Such a tax could be revenue 
neutral, low on producers and high on the non-producers. Such a 
tax would encourage corporations to return to what a country 
wants of them, high output and jobs in this country. 

Many people would oppose this or any similar move, saying that 
our national economic strategy is and should be to leave markets 
alone and take whatever free markets produce. But when you think 
for one second, you realize there is no one free market. All markets 
are affected by all our regulations and our tax structures. And so 
the question simply remains, which free market are you describing 
and which free market do you want? 

However, we cannot do these things that I have described or any- 
thing effective if we do not balance trade. If we do not balance 
trade, we cannot be in control of our own destiny. We will continue 
to be the victims of merchantless practices and there is nothing to 
prevent U.S. corporations from leaving the country and working 
from abroad if they prefer that to what it means to be a U.S. cor- 
poration. 

But trade can be balanced. There are many approaches to this, 
but in this limited time, I would only mention one, a remarkable 
approach described by Warren Buffet and based on what he calls 
import certificates. 

If most Americans are to benefit rather than lose — let me sum- 
marize — if most Americans are to benefit rather than lose from 
globalization, we need to re-align the goals of corporations with 
those of the Nation, and we must balance trade to control our own 
destiny and there are ways to do both these things. Let us start 
now. 

[The prepared statement of Dr. Gomory follows:] 
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Prepahed Statement of Ralph E. Gomoey 

Mr. Chairman and Members of the Committee: 

Thank you for the opportunity to take part in this hearing. The subjects that we 
are to discuss today are the ones to which I have devoted much of my working life. 
For almost 20 years I was the head of the research effort of a major international 
corporation, (IBM). For the last 18 years I was the head of a major foundation (Al- 
fred P. Sloan) deeply interested in science and technology. Today I am a Research 
Professor at New York University’s Stern School of Business. 

In addition, for almost my entire adult life, I have been active as an individual 
researcher — first in mathematics and more recently in economics. I am pleased and 
honored to be here today and to have this opportunity to testify. 

Some of you may remember that I testified to the full Science and Technology 
Committee on June 12 of last year on the subject of the globalization of R&D. At 
that time I stated: 

The effect on the United States of the internationalization of the scientific and 
technical enterprise can only be understood as one part of the revolutionary 
process of globalization, which is fundamentally revising the relation of compa- 
nies to the countries from which they have originated. In this new era of 
globalization the interests of companies and countries have diverged. What is 
good for America’s global corporations is no longer necessarily good for the 
American economy. 

My testimony today will bear on this same question, viewed in the broader con- 
text of the evolving relation of countries and companies. I will address the impact 
of these events on the overall ability of this country to produce a large GDP (value 
of the total national product), as well as on the rapidly growing problem of extreme 
inequality in the distribution of that national product. Nonetheless, my conclusion 
will be exactly the same: 

What is good for America’s global corporations is no longer necessarily good for the 
American economy. 

To see why this is so, let us review the fundamental social role that the corpora- 
tion fulfills in this country and in other developed countries. 

The Basic Social Function of the Corporation 

For a very long time most of the work of the world was done on farms or in small 
shops. An individual could learn the printing trade or shoe making and graduate 
to his own shop; a family could run a farm. In both cases an individual or very small 
groups of people could grow crops or make shoes that could be sold to others and 
thus have the money to supply what was not made at home. 

But today the goods we consume cannot be made at home; they are complex and 
require large organizations to create them. You cannot manufacture a car in your 
garage; it takes a large-scale organization to do it. The food you eat is not produced 
by a family on a nearby farm, but is made by large organizations on highly mecha- 
nized farms with machinery produced by other large organizations. The food itself 
then travels on highly organized transportation networks to get to huge outlets, 
where nearby you can pick up a refrigerator made by another large organization or 
a television set that no individual or small group could ever build. 

The same is true of services: there is no way to build your own telephone service. 
And even medicine, one of the last strongholds of the individual practitioner, is rap- 
idly agglomerating into large-scale enterprises. 

A person must now be part of an organization that makes or distributes the com- 
plex goods and services that people buy today. Being part of an organization is what 
people must do to earn a living and support themselves and their families. The fun- 
damental social role of corporations and other businesses is to enable people to par- 
ticipate in the production of the goods and services that are consumed in the mod- 
ern world; the corporation enables them to earn a share of the value produced for 
themselves and their families. 

My testimony bears on the question of how well America’s global corporations are 
fulfilling that fundamental purpose today. The whole thrust of my testimony is that 
in the last few decades the shift in corporate motivation toward emphasizing profits 
above everything else has had a deleterious effect on the way they are fulfilling that 
role. That deleterious effect is now being enormously accelerated through 
globalization. 
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The Role of Profits and Competition 

Business organizations today do not proclaim the social mission that 1 have just 
described; rather, they make clear that they are there to make profits for their 
shareholders. 

I understand very well that profit is a creative force. Companies come into exist- 
ence to create profits, and to do that they create GDP, the goods and services that 
constitute a nation’s economic output. And in constantly striving for more profits, 
companies tend to become ever more efficient and create ever more GDP. As Adam 
Smith pointed out, “It is not from the benevolence of the butcher, the brewer or the 
baker that we expect our dinner, but from their regard to their own interest.” 

Today’s butcher and baker are corporations, and their interest is profits. 

But while it is true that profit can be a creative force it is also true that empha- 
sizing profit above everything else can be bad for the Nation. Profit under the right 
circumstances can be an energizing force that creates GDP. But we should remem- 
ber that from a national point of view, profit is a means to the end of creating GDP, 
not an end in itself. 

The Divergence of the Profit Motive and the Fundamental Role 

Globalization has now made it possible for global corporations to pursue their 
profits by building capabilities abroad. Instead of investing alongside U.S. workers 
and using their investment and R&D to increase their productivity, corporations 
today can produce goods and services abroad using low-cost labor and import those 
goods and services into the United States. But in creating their profits this way, they 
are building up the GDP of other countries while breaking their once tight links 
with America’s own GDP. 

Economists will sometimes argue that this development of capabilities abroad is 
good for the U.S. economy as a whole. For one thing, we get cheaper goods. That 
is certainly true, but it is also true that if we lose our superior capabilities in many 
areas and are less competitive, we have less to trade for those goods, so that eventu- 
ally the cheaper goods become expensive in real terms. I do not intend to repeat 
today the arguments that I have already outlined to the Full Committee in my ear- 
lier testimony and that are spelled out in the book on global trade and its con- 
sequences that I co-authored with Professor Will Baumol. 

I would like to point out, however, that the view that the industrial development 
in your trading partner can be harmful to your total GDP is not new. There is a 
long history of well known economists making that observation, most recently Paul 
Samuelson.i What Professor Baumol and I have added to that long history in our 
book “Global Trade and Conflicting National Interests” is the realization that the 
benefits of your trading partner’s economic development occur in the early stages 
of its development, and as your partner becomes more fully industrialized and is no 
longer confined to low value-added industries, further development is harmful to 
your GDP. 

This result, which we derive rigorously from the most standard economic models, 
corresponds to the intuitive notion that we do well when we lose low-wage jobs and 
not well when we start losing high-wage or high-tech jobs .And that is what we are 
seeing today. And as I said in my previous testimony, in agreeing with my co-pan- 
elist Professor Alan Blinder, there are many reasons to believe that the impact on 
the United States will be severe. 

In addition to the impact on GDP, the Effect of Globalization on Inequality 

Globalization was not the beginning of the divorce between corporate profits and 
the economic welfare of the American people. It is rather a very large next step 
down a long road already traveled. To see how far we have come, let us look back 
35 years. 

Reginald Jones became CEO of General Electric in 1972, and shortly thereafter 
made two remarkable speeches to the Business Roundtable and the National Press 
Club.2 

Mr. Jones said that with his appointment as CEO, he would henceforth view his 
responsibilities as being equally split among the company and its shareholders, em- 
ployees, American industry, and the Nation. This sense of broad responsibility be- 
came pervasive in American industry. In fact, urged on by Jones, the Business 
Roundtable — the organization of major company CEDs intended to look after the in- 
terests of business in the public policy arena — formally endorsed in 1981 the policy 
that shareholder returns had to be balanced against other considerations. 


^See References 1—6. 

2 This is summarized from Reference 7. 
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In the intervening years that view of corporate leadership has waned, largely re- 
placed by the idea that the business of business is solely to make profits for share- 
holders, and that in the pursuit of profits, or shareholder value, all other values can 
be sacrificed. 

In the decades from 1973 to now, GDP increased steadily as new technologies 
were introduced that increased productivity. If the gains in productivity had been 
reflected evenly in incomes, a typical worker would get 35 percent more today than 
in 1973. In fact, the typical worker saw a far smaller gain. Median household in- 
come grew about 16 percent since 1973, much of that gain being due to the fact that 
many households became two-earner households. So, instead of looking at house- 
holds, if we look instead at individual workers — for example, men in the 35-40 age 
bracket — their inflation-adjusted wages have in fact decreased in real terms since 
1973. 

In fact the gains from productivity growth have been going to the rich — and even 
among the rich, primarily to the very rich — while most Americans have seen little 
or no growth in real wages. ^ While details can be disputed, as is the case with much 
economic data, the general trend toward a sharply increasing degree of inequality 
in incomes and wealth cannot be disputed; and we are seeing today a concentration 
of wealth at the very top, unmatched since the days of the so-called “robber barons” 
at the close of the 19th century. 

And just to remove any ambiguity about what is going on, in 2004 the Business 
Roundtable revised its earlier position on CEO responsibility and publicly asserted 
that the obligation of business is only to meiximize shareholder wealth.'^ 

While many explanations have been brought forward for this divergence of the 
richer and the poorer in our country, one very simple one has received remarkably 
little discussion. Companies today are aimed primarily at maximizing shareholder 
gains, and their shares are held overwhelmingly by those who are already wealthy® 
or by those, like top executives, who will become wealthy if share values go up. Cor- 
porations today are motivated to cut wages and benefits whenever they can to in- 
crease profits and shareholder value. The money saved from wages and benefits 
comes out of the middle and lower income groups; the gain in profits goes to the 
wealthy. 

As we remarked above, important American corporations have found that the 
easiest way to meiximize shareholder wealth today is to take their technology, know- 
how and capital overseas to wherever labor is cheapest and subsidies are the great- 
est. The capital, know how and technology that once made American workers the 
most productive in the world are being transferred overseas to other workers who 
will do the same job for a fraction of the wage. This makes for good corporate prof- 
its, but it leaves American workers far behind. Corporate goals, as they are now 
being stated, have been diverging for a long time from what is good for the country. 
Now, however, that decades-long history of workers and more generally the middle 
class losing share in the productivity gains is being accelerated by globalization. In 
globalization, jobs leave the country altogether and only the corporate profits re- 
main. 

We need to realize that the interests of the American global corporation, whose 
interest is profit, and the interests of most Americans, who want a higher standard 
of living, have been diverging. Globalization is causing that divergence to occur fast- 
er and further than ever before. 

Can Anything Be Done? 

This testimony does not pretend to take on in any systematic way the task of an- 
swering the question, “What is to be done?” I will be content if I can contribute to 
the clarification of some of the issues. 

While the United States has no stated national strategy aimed at the goal of 
greater GDP, there is no lack of individual suggestions about ways to improve the 
U.S. economic situation vis-a-vis the more rapidly developing nations. This often 
translates into asking for improved K-12 education, especially in science and tech- 
nology. While improved education can only do good, education improvement is hard 
to come by and it is hard to imagine an improvement in education so profound that 
it turns out Americans who are so productive that they are worth hiring in place 
of the four or five Asians who can be hired for the same wage. 


^This is discussed in much greater detail in Reference 8 Chapter 1, especially pages 22 and 
23 and in Reference 9 Chapter 7. See also Reference 7. 

^From Reference 7. 

® Reference 8, page 23. states that almost that 90 percent of shares are held by the top 20 per- 
cent of stock owners and has further data. 
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Another emphasis is the quest for innovation, usually innovation that is closely 
linked to R&D. More R&D can only help. But the role of science and technology in 
globalization needs to be understood. R&D does not contribute to a nation’s wealth 
directly by emplopng large numbers of people in high value-added or high-wage 
jobs. It contributes by supporting a small number of people whose work is intended 
to give a competitive edge to the end product, whether that is goods or services. It 
is these end products, whether they are cars or computers or medical services that 
make up the bulk of a corporation’s revenues and support the wages of its employ- 
ees. 

If in the process of globalization the production (or delivery in the case of services) 
of the good moves overseas, so do the wages. Even if R&D remains behind, the vast 
bulk of value creation has moved to another country, and it is there that it supports 
the wages of employees. 

It is also hard to envision a significant industrial advantage vis-a-vis other coun- 
tries derived from more university research, when a large fraction of graduate stu- 
dents in science are from Asian countries and who return home after obtaining their 
advanced degrees. Understand, too, that the great global companies Intel and Micro- 
soft have research centers in leading universities and are well positioned to spread 
the latest research to their labs and development sites in other countries around the 
world. 

Proposals of this sort about education and R&D can be helpful. But they can also 
be harmful if they create the mistaken belief that these measures alone can deal 
with the problem. 

Another class of suggestions points to the U.S. infrastructure, correctly observing 
the crumbling bridges, crowded airports, and the inadequate broadband, which re- 
stricts the bit traffic of the future. Again, addressing these domestic needs is worth 
doing as it does add to U.S. productivity across the board. 

The main thrust of this testimony, however, points to the divergence of company 
goals, focused almost exclusively on profit, and the broader goals of greater GDP 
and less inequality in the United States. Therefore, we need to turn our attention 
not only to the familiar suggestions I have just listed, but also to the issue of better 
aligning corporate and national goals. 

Aligning Country and Company 

Some Asian countries, for example Singapore and China, have national strategies 
aimed at the rapid increase of their GDP. As past of that strategy they align cor- 
porate goals with their national goals. They have made it profitable for foreign 
(often U.S.) corporations to create high value-added jobs in their countries. They do 
this by offering tax and other incentives that make it profitable for corporations to 
locate high value-added jobs in their countries. 

We need to consider a U.S. national economic strategy that includes incentives for 
companies to have high value-added jobs in the United States. If we want high 
value-added jobs, let us reward our companies for producing such jobs — whether 
they do that through R&D and advanced technology, or by just plain American inge- 
nuity applied in any setting whatsoever. 

The Asian countries have done this usually by individual deals with individual 
companies. We have neither the tradition nor the knowledge nor the inclination in 
the U.S. Government to do that. An approach that is better suited to what the 
United States can do, would be to use the corporate income tax. We have already 
used the corporate income tax to spur R&D, so why not apply it to directly reward 
what we are aiming at — high value-added jobs. 

For example, the corporate tax rate could be scaled by the value added per full- 
time employee, by the workers of corporations operating in the United States. A 
company with high value-add per U.S. employee would get a low rate, a company 
with low value-add per U.S. employee would get a high rate. This tax could be made 
revenue neutral by having a high tax rate for unproductive companies and a low 
(or even negative) tax rate for productive companies. Depending on the rates, it 
could be as strong or as weak an incentive as desired. This is quite doable, as value- 
add is measurable. It is measured today in Europe as the basis for the value-added 
tax. 

Critics may say that our national economic strategy is, in fact, to leave markets 
alone and take whatever free markets produce. They may also suggest that this is 
the best possible economic strategy. But “free market” is not a single, simple con- 
cept. Do we mean free markets with or without anti-trust laws, with or without 
child-labor laws or with or without the ability for labor to organize? Do we mean 
free markets that do or don’t have access to government sponsored research, etc., 
etc.? The presence or absence or degree of these restrictions or abilities will produce 
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very different results, all coming from “free markets”; as will different tax policies 
or special loans for special industries, and so on and so on. 

On the subject of government incentives, a present day General Electric CEO Jef- 
frey Immelt recently stated:® 

If the U.S. Government “wants to fix the trade deficit, it’s got to be pushed,” 
he said. “GE wants to be an exporter. We want to be a good citizen. Do we want 
to make a lot of money? Sure we do. But I think at the end of the day we’ve 
got to have a tax system or a set of incentives that promote what the govern- 
ment wants to do.” 

On Inequality 

In this part of my testimony I have discussed mainly total GDP. But we have seen 
that who benefits from GDP is important too and that globalization affects the dis- 
tribution GDP of wealth as well as the total GDP. 

So far I have discussed mainly increasing GDP. But there is also the question of 
extreme inequality, the concentration of wealth and power, and the influence over 
government that goes with it. 

To reduce the natural forces working toward extreme inequality we should obvi- 
ously consider what can be done through taxes, individual or corporate, but also con- 
sider charters for corporations that require consideration of other factors than profit 
maximization. Today in the United States, a Delaware-chartered corporation gives 
nothing in return for its charter. It is interesting that Theodore Roosevelt saw the 
role of corporations quite differently from the current Delaware perspective. Roo- 
sevelt’s agenda was to control and regulate corporations in the public interest. 
“Great corporations exist only because they are created and safeguarded by our in- 
stitutions,” he stated in his 1901 State of the Union Message. “And it is therefore 
our right and our duty to see that they work in harmony with these institutions.” 

We have an interesting mild precedent for broadening the goals of corporations 
in the British Corporations Law of 2006. This law is explicit in allowing directors 
to consider employees, the community and many other factors in their decisions. 
Many U.S. states have in recent years passed similar statutes, but they have had 
little impact so far on the actions of corporations. 

Controlling Our Own Destiny 

To obtain the benefits of trade in the narrow sense we need free trade. This 
means, in particular, that we need to address the major distortions in the market 
caused by the systematic mispricing of Asian currencies and other mercantilist prac- 
tices. If we do not have a free market in currencies we cannot claim that the bene- 
fits of free trade are being achieved. 

If the imbalance of trade continues there is nothing to stop the current trend of 
selling off pieces of the United States to Sovereign Wealth Funds to balance the im- 
port of underpriced foreign goods. There would also be nothing to prevent U.S. com- 
panies from leaving the country, and, working from abroad, continuing to send in 
goods and services thus exacerbating the imbalance and weakening the productive 
capabilities of the country. On the other hand, if trade is balanced, the value of 
goods imported is matched to the value of goods exported from the country; and 
those goods and services are provided by corporations that comply with the U.S. 
standard of what a corporation should be. Balanced trade therefore is necessary if 
we are to control our own economic destiny. 

Again, there is a litany of approaches to balancing trade ranging from jawboning 
to tariffs. One simple approach advanced and advocated by Warren Buffet, however, 
could really make a difference. It is well described in his 2003 article in Fortune.'^ 
This approach, in contrast to import quotas or tariffs aimed at imports from par- 
ticular countries, creates a free market in import certificates. It would balance trade 
and would give us control over own economic destiny. Since the import certificate 
approach is a major departure from the past it should be introduced gradually. But 
we should take this approach seriously. In fact, a bill based on the Buffet approach 
has been introduced into the Senate by Senator Dorgan and Senator Feinstein. 

Conclusion 

We live in a world of rapid technological change. That change has made possible 
a degree of globalism in economic development that was previously not possible. In 
so doing it has strongly accelerated the emerging gap between the goals of global 


® See Interview in Reference 10. 
■'Reference 11. 
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corporations and the aspirations of the people of individual countries. This is true 
not only in the United States but also in less developed countries. Even when 
globalization increases a country’s wealth, which it does not always do, most of the 
gains are going to a thin upper crust, and the bulk of the people do not participate. 

We need to change this and better align the goals of corporations and the aspira- 
tions of the people of our country. This is not an idle dream, the growth we had 
in America in the decades after WWII and before 1970 was both rapid and well dis- 
tributed. Americans of almost every stripe benefited. 

To do this today we must realign the interests of global corporations with those 
of the country. We have given a few examples of changes that could push in that 
direction. However, much more thought is needed in that direction, if we look we 
will find more and better ways to do this. 

In addition, in a globalizing world where nations pursue their own interests with 
mercantilist policies, we must balance trade if we are to control our own destiny. 
Fortunately, there is at least one way to do that, the Buffet proposal. 

There are many things we can work on to make the United States a stronger na- 
tion. Let us clear our vision and start now. 
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WarKi] Biiffel in Fortune Magazine 
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1*1 nc NcTofhls& I n vmIFi^^i uJ Lhiv Im bs^r^ ^ vrii BeiUt^ Hd^nE^*^ ncny . 

tr inv-cF 2f#2. 1 hid i>.4d mil; 7i^ ^bci^i#mJ: ^rcLsinj ■ ferivi cinnci Sih.' Lioi BkrhMiir hn rradE 
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nhl-kl-hMdi:^bCf^^'0l4sMA|i.rin|p IH- HWii li ta|{.p |hn r«li4 -MIM ArdPi!- PPW« 

bi TnOllr pwCiii. rtfcic;- nlkn ii^ iiwdi hBi bnP -pp kii d ijii ■Julii.il Imi ptiJ>‘ mJnaK'ii K* Lh* 
pnil IU«ii "idl nurtL'" ha Pj ■■ iw be ay liBiFEirpJ dnu^-IC m linpiij 

rL perpefaJm «F Bn knl^ v.dl kid Pi im_r Imbic To ndcnlnJ i^b^. like ■ vddi;- ^nFiJ tnp viLb xr pj 
Ik- bol^d. BRt-lo>a^ idudj if iqnl iue. ^qunknilk’ iid Thif^jli Lud ■ ttr-Hhi apitad skI m lb«E 
nlnfa. i>d tier oumoifeci ar pmlnT. KQdrq oftl] fDod ami pn^iip ndp FmJ ‘lA'ukjv^ a|h hnn m 
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bv^ ^ 41b udi idiad axn.hnh fneenhod ^i|ki luAie a dn*, v.hidi mean dsj lach nuur. a 

uir-iiflc^Ei 

Ti^ulh, b-agk, riu iidaanEU ^(uui;. ■^Thnni-ni d» pan i^ru ui .vil tuvl ibi 

gipn P» *ivy li^ 4 fH* ihH-nodD Pv* ID k44n'tici Afi Fro4>#4 b h(hli? N* f*vy hd 

briii ihpr^\w^ U vifM iTinll ID4 kiI iMC* kvJ IWhPvvifcl. SCp^hdciMlk 

Tbe ■.ikm>«f Eifii^i'iiLk* ik* ccUdc JjOiC ibrP Pin ur<~indiv ieiv DP^ lb aun Inr ha Inui rim l■.■l 
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■l>W qp« TtFlHiltU uaifiiiM «i vwwvu wfun^ n4 ihiu hwk. ulicb n -fwr crcd r*rri«rd tkiw\ dwh 
rri'ly flFtfii Sgri«>4«r'i1« a r<vpi>Jpj n-S^Mnder^ilk jndl rMt^focpirt 'nny [i w 'ef ta 

0fc- Sqitarfaft bMfa ViJ b:i pti^' dT— <r ikN pilfit ifi vdl i«4^ ilwi 

l>j->jiA iMff? twi c|^ bua I SiJ Lb intkrli uf SifWf^i'iEk'iin n rv CNcdb Ibkn Lvaul ■J^majHi; 

^L’kiurtik 4 k -aiJEEn i4 Ihn^vilLc b^n ^ pi rwvu. liH hnr pnL Llcji* ac ■Ik klXli df ■ 
idnl'' 3n ihd Tlnta dia^ TTu^b ibiy oranu u beU awii fccwb Lbij ^11 nrm r4 IIkyi vi 

r«qci«rM r^f ^ w iM if<wp#dii w iiLqKpi^rilp M fn 

Tiln b ■yni iU £4* 

lU Ihn |\t4L Ijv S^iMJrh- Mi TCfCtid li> 4ttl •fOk a. <41^ ITKY MM Ml 04Jy PtWIi U PKfki'ii 

ci^l h^Mn ■ ibi* m inln- bj noftav HI \o biik— btJ mri ibo pJdilEinJ hua I& sti^iR 

Ltr iMi nJ n* rrrt m Lb IsaJ n ntaimJeiilr aiiL In dTEcl bi bn •celiHiiEd by 

rucbK rdbr^ancodqiBl 


li bn 'ta qffCM^. 4vJ lb p*!^ ''Pbf ■jT'tHi Dw4 fifibMnrn ibi .Vp«r4<pilh' npn r>:f4«fT ^ q? 

TkiiKYilk 4tJy h ib prodLKiKf Tliirpild i^nilb' lv Ht ilvi 4Kf<Cof4- M \ett * Hr 

fall BU. sate jtAKf4iu6 CC SpaJdM Lilt- [IM TiJ^ nJ liUTt ^riiliCni bJ ti ^ctsRfljrc hi H. Lbic 

Kc— n k^wvidI bk JLU. pr?Ur i^wiAx " a kfipcii I ubvnM^n " 


Ldi*! Lfici ojf ri n Limdl ■ lanls' Ire^nd ilai I, Ubim llbfdbL ai |n ib ai^pliDi oJ iJI I ooionc m ny 

\t*md in i*d VM^ bflP^' ^ Ak H |P>^ fOi UTT|ap.«id H\ti iFcnv iddid.. ^ wiy 

j^bVTH TTif 44 ffMno ntf b 'K^rd h flX^irv m\ ^*<ri 9wH A# EPlTb Hji^k vn -nd p? 

cfdiLm- Pji Lb rinvOTcrq «r E^ihRi- Mk^irri^ if nw Ukty v ippiib Lh ded lud. 'kwffi Cbf^pl nv 

cfai iBtn^ bh'AfUiMi ijj 


TlbJs ibiJ. 4 >jk ubmli. 'Ittwt ur Idn Ik &fanHvJk jJAcnwiEnl baj nn siroixi p^iTiRb%j 

EniK lH±, mill Jr^Ic Iu mbnor bJWjomjt toIuo— L bl k. euk ncrr ^ntJotHda k* AUi iic 

pibK b £iih Ahff ill, Ihe piiUiiuEJ wrtid, r^aoK, LhcH unLau^. hkpmialioadji m urfily clraq m ^eal'ic 
UMiteR df S^Hidab^du, m a luda nf .^ucifk. nvriia |n rtwi. ndcrig is^ankftijdi Lm vjAaMii voiU 
w lb n«4l bH 

Hk M ¥>1h L 'Mm C * rMdm ur TTuilhilk'. w^iiij o(*i [cr iJumi lyp-HLhp cX SqMddviSk iHhd riiw 

bwb i£ Lb bbila- iiAmwImL MjH ifirisimia CirnJ iJ irtji.4i biib Donly le rnim rurvA-vlninJ 
FTCfKTk' iwi Lbr iki Lu dl^ L^ fui.4aKfv fWR lJeLcki nJcrb rifrurKn kiid Tbfl b* itmlh a pnCcmdCu 
kbcft b Iboc 

5r. m>km. p|| iJik- rXWV^ hW^i-h^ 'b V 5 ’ I™- "HW 13 tW *«h' 

IpTOr 1^' lifFiwJ Lb ndMims IfTtfrllk- if/k- wHIb rHlvy ptw Aw puxIiMd Wf 

pjMnvdy ifPiMid CUl MItpkU’ ibCiMd. Fil Lb KMh Lbl Af Mi Li MT 'hikli^d- 44 RnEl^i 

Eorti lai rcrcvi hii^Vi uF UL^ nKld— mtimJ (mkr RibikicGi'. rr fcroaL LbJ ‘fr ifiiuiuiil vr 
1^ RfiLi fcm U-T bil»«. B. Idlft} k- hibvi ai IfW. In lIhe byz. k- ui d^E i^jijp’ j ~ul malk^ 
piciiiMd m ktaJrfr. oaia4dd oFiJI Ihc i^Rlhfiiiin rmr hmlai pla ■.Euial paiim cJ* 4 k nxikh n ib m r£ he 
■ittV 

^Phsrply. lb v:; vpi n q FM iT*Tdrtlp pcanwi iBpria Lj^ ib piK iTfiN; ■mid. «■ rm\iT*^'m 

iwjwww LMhUF itb. fikd 4n icp 44 ov r«k -HiiiiA. bhiiiw i iM<rpJ pixroe 44 /^*4111141 rBr«A C>a IH^il 
Ubtayi PMA Lite jrfihT 1^ hi OF ki i/d>MiHl Hhb VLU- Ml 44 hd tabV icirt^^AEig h- 

dipiJaib En«i la uiArq ci^tIX 

lb Eac tnc IV?b 4 k imk liialui raoBai pmter^ dai TiLKilT rwi ilRj l^w-afCJIlF' 1 bJ VEm texlly 

■fen&i^ [djiiaiuly huBui BK nf Hn« iifiBJK mardd pMira IbluBl miKihi pruv b ErapnnJ ruKK 

■ncT^ng rtr iM nn oawJipibnvi In \v-^}gi in tnn^fVJ) hlirri 
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b4iR lizL kjvcv^. ^sn iLl ikmiijl. will Uv ikt ikdn h^kr^vv n Lfac pal Sat ■>■ 
nud kMt4crE]l mv isscnli E^ulycmniL Lkc rr^ of itc vir±J lmilli ^ ^ Inin 

Mt'TC li Ik U S im vi own cf c4u cocnbwi 5cni iB Iia IS 3 tnin ■ LnrtduJ n ckui Ebfido-— I.' ^ baidi 
tc4a i^AuiiiDvai ird pm^-'-nod ■« n uLiHvelb iii^hjl^ vid ■^ivuEivdia 

Li MTOiilryiahKn bihnvi^ liu. a uina'>liiinlj ruJ toiil;)^ Aa. [•■•miiii id niww lim IhodB 
aa fmuu vm p rit i n * — itafa^.T*4i dJcp— wi 1^ ikji. hi:ih4Pm|.p|Mfl|.^chi 

Ta fu ikd f ^ Tijui «f rui Tm^ iwna#ifv ti pn^ujiii. uiUHJ □ ihiti iu fin eUui pihM 
4WTpAd US i/ir?! r<il w 1 fcT*id«fT*ii jp.| jimdiwij^r 

IJt^TllBn lA ■*hWi l\m* wtrrfnyffl ^ e fww^I 

n iirfi lix lif wiMii hciPJi 

Ucce -Mfcnati hiiwi-ff. b Uvi Tirdqtri ar m vil fifw r 4 PMI Ulkri per nw m lIii 

ji w d c a U»>e4c&i1 UffH. ■AiC’h Llv Lk iJeCEi ^Hll h ifcMJ wc p4i>.viW Kna^’ K> 

nt1 1 >#nUi Ai lIhI iJ%mJL43 thrift. K All 'Ivi' nfl BurtE 

rVmvv uii ^ ^ ■.uiria^. Tliri wQ. biK ui laiju^ crci^raiauv amJ uicnl Lp Ir airhJ iiIrt iWi 

bcv^ a ral raTrirr i^ llnL a la It kK oicnJ 4 e ^nr^J i^ ixfiinE PBfjjmJm |f j jJb»E 

picnifT. hHki rma 

^‘c 'tac m l»amn lUl Llal outnci cscid an Ar iidui liiji crcjfic«nc|i dJc ikfidi A1 1 
^ mi danil liw sT tfci awranfiinv^fT mm vaiU tv ;;awu|iWiJc u^iMJira 

avJ 1^ ibr iinf Jia^yr i± Ervdmr aanna u aa^n m ■»***■» Us** [EILTi kan lIw qiiadvi -trtfl lia'i 
iu- w^ n liB iidk^ ivTakid 1^ ihi m rJ* du vcrU, ■ n cu lu hv ihi iJvi^ danrlta. n owibi dai naij 
pKil^pu rpbin.fa#>i uJTawd n Mcaa iaifbf 

Tin U S , bfwviia, 1^0^ jfi^cAJ eseu In iIIkL m ai hilaii Inkf ■■ m vak Ivnaj or fad uaiaiJ 
hdiiYirf TTin nn iaaif^iiT awl hnrna •*■ in ai nrh hkAa* nr wf but naim la fpijf ai^wnad. 

aid VM ci^pu ici hn* ■ nvMTipi waai ih-wrmk rrcocnopidihi 1i iiitfir hvrbk nwfpyi awki 

■PKTf llmm rpiy 'IPJ dr^EC^ IM |e imitw. 

iLir » \ti liri>i»l£|. cf K4HS Ibf b rif>v. hJ I hfy# i Hu v -kuiiw £f flfnhd h 4m 

ri^' AMid iMffiki^. 4iJ ^ DUh E U b IKriTCiM' IriAR DU tid- dl UnlTiJdl Miwii- FiMI 

icihEi MJatldd rif IXi'idai, hpftilk ^■0iji^R± IMI Uw^ 

Ain Tbi pki •finM liins ■ki‘ -ciJ nii^ nil 1^ H la-iniitiJ -^laill ‘raki liiir Ani i KRikl 

hiksT VB buii mluJC Llirc hcwm i ivir^^vd £k^n wi ^ hilr lif Llir lUha. ^rhdh I kla«c b rtkr^DC 
'dnsd i.Tibn ki lcm 

IJLV mid Wick Lio: bEknoc K* aaic^. whrl I ml aU Inpnl if^krlirob Iki li IT^ EipcrlD n n 
airui «fi4 V llic liaLu Tala liar lapaii Ixh -p q uM' mm, li hm idl Uc Kk v pmici'>4ikiE 
«qKaan ilrad Df Rfulai bcR^ ^wuj^ iHiiii HGi Lb U.li T« npm It rubmc^^Mla ba Enipli, 
ai ii^uvriinid nodlCIzda] vai du'bf^ndial r/f I nilbmol'opwti nwMiii rarol indi lalaici 

llioiac nr Dvpcrii kid .4 >m bG bJIni ■ miH tcikmid be wnJ ai ki^ c c^iti^di q^ariaa—Ua a, SfJ 
biln eaisaca^ i nmi inotU rijR|i‘ nJf n in IhfJid nabd ■.tnpnin wotid ilwi 

•lumne atu aiivf. ibu farui vn^ u nil k- be wuU ily anrfcau vd tww niakiw wukJ fay 
^ pwuahB daj iu cinimaE wiuU he iwd vih i 4wvi |rh ip-BJib ax luate. ta im qaciiam v«U 
la ikBuir^id ^Fn aomihiiigi Lhari ^ 


Fx iJPimrx kri pmhw bw 4Kk K* aHi ^ lo ^•i iivi ii. !|P mm ptf 

MifiJ Cikr fhTJtfi iJ^ iixuK votOd m<£i i US iiwiMtf ictM xidist' IC^i mm #1iiv 

lb frXpli- Attftoti Uwilf dHliifi tihft 4witiQM44 . aiA ih etsk IC^ i»fV4. Pori H%mki ii IT-i. 
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h nv«ptim imiY npniin vtuU h l iidiaKri □ oh iJii wolJ III iJhEn eu eIv ipui har 

[vodu n luiAJiml nabai rinnEdijp-E|qii. pmAuj ‘iiMid |MnKi£rljf <rec>ii^i ^h tnd hikaviT it 
•WT^. V «<il4ie ir 4A oina fm inH p:^ vorti ItiK. *n*qK: 

^mwtiw rcgJuv^ 1.4^ Fv iti:iR 4Xf cm jw irtRd i})4id nNpmiKn in Fif^vi iwt#K- ud vill 
4ilrt b Itii Miafa4. 4if- i( trr U S. Wilfrid riiAt inj 

nkfula wakJ E3F«aJ ^ n^i, [lc rmnbci ■ifjoln ■rvukJ pur 

Klhr^ L- 1 ^ of bub viMhJ bcE Inkier t»«ma Rd timTi i fHctioi Eicr>c if ■M*nl im mlvr 
‘Oa. Lnik 'idhiinr uc urf4*J'>4aj ndu: m muuti i BUha nio o« (Ai 31^ Sin uil 'if awicr^ 
anw< ^s- pn fEniii il vii dif.~| .h sIM •of ilv K* ipffTKl vncil ^rre esuim alb^ k- la pviJ .bolhklf. 
uici 1 ^ pkn dnu n± povlpi mt^ fufic r^iavy b [Kodu In tfca -tic biu nrkii mrcid-lmniH vha. 
voildbi H|d in El n ndwtii wndd Hjl li Tti pcVvf^dilafpni' ririjjrit)i 

Td 9?t ^4at AitJd birrci ^ itvMl kti loft lie I «ii i^ ^rlirnii Lie U.El it i *jiK(i LD Lie ti^iXIie ufl9'l.004 
I'nb be rw pba aid hr isupdEfi ikH all tir I'.fflh. Lie npula'i tnl: wuuhJ nir La l^ODD. If-lBraMJ 
£a 4e V VB «xpLmix1t Jfan^ Lie i^uln nfd^ naepz ki (hu liJ dC LLd ri kj 4r Ancrwui caiana In 
Lie iMid K. hmwEr, OEnfetnri Ibnai nniil Labe leiUL ni^aiY^ the Fm^a. naimctj'er In ilBart ani. eI* 
Mjl, It: Ac l^CCC KTejx 

TTitn i nci Im lirich n A4< [C r4#i li ^«kl htr< c^run ^nrw- Fit U S auav^ Frmt tX. 

HOn IlfkrTKd rVXlMl '^inM Ud -W dguU Ite d* eMU <.<<tpe\U<fi 

Tb cnL^Tlie DCa. dRidi n ii4eddia IdpUrt. ‘Mtkl LkEctac ■rpv.'illT ■rt'Ud het-nmtnMdins 

Lhd II 1 Knaii EU dvn ^^xld. Is tjenti da ^aa k- Lie dataj neiiBcn I& ikBC ri>jc or tn ht 

iercacu ta^fi ipoclK pnfcelji m ojaniJH fnu a Ltact^HEimm. adui hd m rnrroci a 
anblfr -aiaeE aiBOB Alanr ill Lie rv> ^ rnau eti p»da Bperled kdiy -lira bcua hr fein ae 

'all avarnmlvniYii iT m Eteiakirf avJ biic la^ aw topr-pofiiredr nx BavEj'J^n*. nmriK 

I lybfi^ ihfi \r9 wJd I U5 n*** *iPiliixiiti ■fttll ppwi dqxr Mpk-iw 

bdi^i' pmm flpcfi kst\% Tk •.■dniFiCHt^ iwkfioidb' Mi il ixr ii1hti«s Ln u^rU •^<npdLJK»l. k- 
de iHnerri ‘^Ivdi i/dM <JiaWcV dV UifuF'pjffMide iJraiW ” 

[hi Hn imJd bL br EopirJ hf relus hri ao rel nqaitEix LkEr LCb eotd^be vilicm ^nidav^n- 

o^amu^ Eoo-diia EdaJeii ri liha vaxi'*' Vl-iaJd Liu earl audvr ^kmc-tiraLry lBnfl''aa ’ EladJv Ai Eu nnr 
ill ^nooltLiNtaY vc rmn n iii aia la'iLi mJa uy ku. Eh. n airiud la niiaian Wi loa nn i daii|.v^ dkiicri 
ifpi Ue l;^wi wt CTfTM 

F«r ilwkdM itir if^rU hdd -111^4111^ A hdjy. Wma uFpunhd hiFTl ^tlatkeL ■Jolti-lM'kM 
■.ui^iii^ia. laiJ lid y# Uul^ fif hnc npdd-rijklrdiy teiJ rrCiuC-Ereniqx^i <A:¥un hiiiE kirv l-^fn cipki^-4iJ 
br ni^ EJipnliv Ewtm Lr^ry Lniaiui epd lign pn 7 hi»^-)iTl avifiiiaefemk wen hirreol rrwptrJ 
3enl;f or mil nl le |Bxi|^Ed by a pniuBl LU mptr HvnM tie bocki Lx ■ra'klx kak* 

ddliT Ui^ cfonra emtna Iwr hewoJ file mnUr b he pad anl Ilep eil Bieinc Ln it bi>— L lea^ 
■ ihnn il BiY Ir vilur lecr^ Ii>a4m^ La cimue la hd.^wmll bdivcoLb~aiu 

Tfu hbil^ iXBum of n |r flbi ii ihai dei ranfwp iha* loaii niaJ pMnr ^ • ai H un iHf 
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Biography for Ralph E. Gomory 

Ralph E. Gomory is a Research Professor at the Stern School of Business of New 
York University (NYU) and is President Emeritus of the Alfred P. Sloan Founda- 
tion. 

Dr. Gomory received his B.A. from Williams College in 1950, studied at Cam- 
bridge University and received his Ph.D. in mathematics from Princeton University 
in 1954. He served in the U.S. Navy from 1954 to 1957. 

Dr. Gomory was Higgins Lecturer and Assistant Professor at Princeton Univer- 
sity, 1957-59. During this period he invented the first integer programming algo- 
rithm. He joined the Research Division of IBM in 1959, was named IBM Fellow in 
1964, and became Director of the Mathematical Sciences Department in 1965. In 
1970 he became IBM Director of Research with line responsibility for IBM’s Re- 
search Division. Under his leadership the Research division made major contribu- 
tions to the computer industry, such as the invention of the Relational data base, 
and also won two Nobel Prizes. Dr. Gomory became an IBM Vice President in 1973 
and Senior Vice President in 1985. In 1986 he became IBM Senior Vice President 
for Science and Technology. In 1989 he retired from IBM and became President of 
the Alfred P. Sloan Foundation. Under his leadership the foundation pioneered in 
on-line education and supported major scientific efforts such as the Sloan Sky Sur- 
vey and the Census of Marine life. In December 2007 he became President Emer- 
itus. 

Dr. Gomory has served in many capacities in academic, industrial and govern- 
mental organizations. He is a member of the National Academy of Science, the Na- 
tional Academy of Engineering, and the American Philosophical Society. He was 
elected to the Councils of all three societies. He was a Trustee of Hampshire College 
from 1977-1986 and of Princeton University from 1985-1989. He served on the 
President’s Council of Advisors on Science and Technology (PCAST) from 1984 to 
1992, and again from 2001 to the present. He served for a number of terms on the 
National Academies’ Committee on Science, Engineering and Public Policy 
(COSEPUP) and is presently a member of the National Academies Board on Science 
Technology and Economic Policy (STEP). 

He has been awarded eight honorary degrees and many prizes including the 
Lanchester Prize in 1963, the John von Neumann Theory Prize in 1984, the IEEE 
Engineering Leadership Recognition Award in 1988, the National Medal of Science 
awarded by the President in 1988, the Arthur M. Bueche Award of the National 
Academy of Engineering in 1993, the Heinz Award for Technology, the Economy and 
Employment in 1998, the Madison Medal Award of Princeton University in 1999, 
the Sheffield Fellowship Award of the Yale University Faculty of Engineering in 
2000, the International Federation of Operational Research Societies’ Hall of Fame 
in 2005, and the Harold Larnder Prize of the Canadian Operational Research Soci- 
ety in 2006. 

Dr. Gomory has been a director of a number of companies including the Wash- 
ington Post Company and the Bank of New York (now Bank of New York-Mellon). 
He is currently a director of Lexmark International, Inc., and of two small start- 
up companies. He was named one of America’s ten best directors by Director’s Alert 
magazine in 2000. 

In recent years, while continuing his mathematical research, he has written on 
the nature of technology and product development, industrial competitiveness, tech- 
nological change, and on economic models of international trade. He is the author 
of a 2001 MIT Press book (with Professor William J. Baumol) on conflicts in inter- 
national trade. 

Chairman Miller. Dr. Blair. 

STATMENT OF DR. MARGARET M. BLAIR, PROFESSOR OF LAW, 
VANDERBILT UNIVERSITY SCHOOL OF LAW 

Dr. Blair. Thank you. I knew to turn his on, I just didn’t know 
to turn mine on. Thank you, Mr. Chairman, for the opportunity to 
speak to your Committee today. I am Dr. Margaret Mendenhall 
Blair. I am an economist, and I am also a Professor of Law at Van- 
derbilt University Law School; and I specialize in corporate law, 
corporate finance, and corporate governance. 

What I want to speak to you today about is a question that has 
to do with the fiduciary obligations that corporate directors have. 
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by law, in this country. In particular, I want to address a claim 
that is often made in the press, and by members of what a Dela- 
ware Court judge has recently called the “corporate governance in- 
dustry.” This is the claim that corporate directors have a legal duty 
to maximize share value or maximize profits, if you want to think 
of it in those terms. 

What I hope you will take from my testimony today is that this 
claim is, at best, a misleading overstatement; and at worst, this 
claim is false, but is often asserted as a weapon to try to persuade 
corporate managers and directors that they should take actions 
that benefit a particular group of shareholders of a given corpora- 
tion, regardless of whether those actions may impose high costs on 
creditors, employees, the communities where the corporations oper- 
ate, or other stakeholders, or sometimes even on the long-run abil- 
ity of the corporation itself to compete effectively for market share, 
or to develop the next technology. 

Let me begin with an indisputable legal fact: There is no statu- 
tory requirement in the U.S. that corporations must maximize prof- 
its or that directors are responsible for maximizing share value. 
The Model Business Corporation Act, Section 3.01 says simply, 
“Every corporation has the purpose of engaging in any lawful busi- 
ness unless a more limited purpose is set forth in the articles of 
incorporation.” That is it. That is all it says about what the goal 
of corporations is. 

Delaware Corporate Law just says that a corporation “may be . 

. . organized under this chapter to conduct or promote any lawful 
business or purposes.” State statutes assign all powers to act for 
a corporation to its board of directors, but do not in any way pre- 
scribe how directors are to carry out this task. 

Courts recognize that directors and managers must have very 
broad discretion to balance competing interests in a business enter- 
prise because business decisions are often very complex. Courts fur- 
ther recognize that they should not be making business decisions 
for directors, or interfering in the actions that directors take in 
good faith. This legal doctrine is called the “business judgment 
rule.” What this means is that directors are very rarely found in 
breach of their duties unless they engage in blatantly self-dealing 
behavior. 

Now, I by no means intend to suggest today that in today’s world 
corporate directors and managers are not under significant pres- 
sure to find ways to increase share value, sometimes even at the 
expense of the long-run performance of the company. But let me be 
clear that this pressure comes from the media, from shareholder 
advocates, from financial institutions in whose direct interest it is 
for the company to get its share price to go up, and from self-im- 
posed pressure created by compensation packages that provide 
enormous potential rewards for directors and managers if stock 
price goes up. And by the way, those compensation packages also 
impose very little downside cost on the managers or directors if, in 
their attempt to goose the company to get share price to go up, it 
should not work out and the stock price declines. This means that 
managers and directors often have huge incentives to cause their 
companies to take very big risks in their effort to achieve higher 
share prices. 
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These pressures might be alleviated with certain policy actions 
that this body and/or other regulatory bodies could, in theory, take. 
In Britain, for example, the British Companies Act of 2006 explic- 
itly codified what most lawmakers believed had already been the 
rule under case law in Britain, and it provides that directors have 
duties to multiple stakeholders. A change in the tax rules, for an- 
other example, might reduce the current tax preference given to 
compensation packages that are based on stock options and that 
makes those stock options so much more attractive than other 
forms of compensation. 

In sum, decisions by managers and directors of U.S. corporations 
to choose investment strategies that may be profitable in the short 
run, but that sell our country short by moving value-creating ac- 
tivities offshore, are decisions that those managers and directors 
must take personal responsibility for. These decisions are not in 
any way mandated by law. 

[The prepared statement of Dr. Blair follows:] 

Prepared Statement of Margaret M. Blair 

Thank you for the chance to speak to your Committee today. 

I am Dr. Margaret Mendenhall Blair. I am an economist, and a Professor of Law 
at Vanderbilt University Law School where I specialize in corporate law, corporate 
finance, and corporate governance. 

I want to speak to you today on a question about the fiduciary obligations that 
corporate directors have, by law, in this country. In particular, I want to address 
a claim often made in the financial press, and by members of what a Delaware 
Court judge has recently called the “corporate governance industry.” ^ This is the 
claim that corporate directors have a legal duty to “meiximize share value.” ^ 

What I hope you will take from my testimony today is that this claim is, at best, 
a misleading overstatement. At worst, this claim is simply false, but is often as- 
serted as a weapon to try to persuade corporate managers and directors that they 
should take actions that benefit particular shareholders of a given corporation, re- 
gardless of whether those actions may impose high costs on creditors, employees, 
the communities where corporations have their operations, or other stakeholders, or 
sometimes even on the long run ability of the corporation itself to compete effec- 
tively for market share, or to develop the next technology. 

Let me begin with an indisputable legal fact: There is no statutory requirement 
in the U.S. that corporations must maximize profits, or that directors are respon- 
sible for maximizing share value. The Model Business Corporation Act, §3.01 says 


^Leo E. Strine, Jr., Toward Common Sense and Common Ground? Reflections on the Shared 
Interests of Managers and Labor in a More Rational System of Corporate Governance, 33 
JOURNAL OF CORPORATION LAW 1, 1 (2007) at 5, (describing the “Corporate Governance 
Industry” as “the strange admixture of public pension fund administrators, proxy advisory and 
corporate governance ratings organizations, corporate law scholars, and business journalists, 
who profit in monetary and psychic ways from corporate governance tumult.” Strine is Vice- 
Chancellor of the Delaware Chancery Court. He further adds that “to say these folks profit from 
tumult is not a normative argument; it is a positive claim.” Id. 

2 In a recent article in FOREIGN AFFAIRS, for example, Robert Reich asserted that we can- 
not rely on corporations themselves to change the rules of the game that are driving them to 
lay off employees, cut wages, and move production overseas. “Corporate executives are not au- 
thorized by anyone — least of all by their investors — to balance profits against the public good,” 
he claimed. Robert B. Reich, How Capitalism is Killing Democracy, FOREIGN POLICY, Sep- 
tember/October, 2007. Typical of the share-value maximization rhetoric in the financial press 
is this quote from a financial analyst discussing Yahoo’s recent decision to turn down an acquisi- 
tion offer from Microsoft: “‘While Yahool’s board has a fiduciary duty to maximize shareholder 
returns, running the risk of derailing a deal is dangerous to Yahoo! shareholders,’ said Jefferies 
analyst Youssef Squall.” Zachery Kouwe and Peter Lauria, Board Bucks Yang, NEW YORK 
POST, Feb. 15, 2008, available at http: I lwww.nypost.com I seven! 02152008 1 business ! 

board-bucks-yang-97797.htm. Similar claims are repeatedly made in conversations about 
Yahoo’s recent rejection of Microsoft’s bid on blogs that follow those companies. See, e.g.. Isn’t 
Yahoo! Management Supposed To Work For Its Shareholders? posting by Timothy Lee to 
TechDirt Blog http:! i www.techdirt.coml articles 120080304 j 192104440. shtml (Mar. 5, 2008 
10:24 a.m.). (“If I were a Yahoo! shareholder. I’d be pretty unhappy that things are being framed 
that way. Yahoo! management has a fiduciary responsibility to me, the shareholder, to maximize 
the value of my investment.”) 
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simply, “Every corporation . . . has the purpose of engaging in any lawful business 
unless a more limited purpose is set forth in the articles of incorporation.” Delaware 
Corporate Law just says that a corporation “may be . . . organized under this chap- 
ter to conduct or promote any lawful business or purposes.”^ State statutes assign 
all powers to act for a corporation to its board of directors, but do not in any way 
prescribe how directors are to carry out this task.^ 

Case law, which, in the U.S. is mostly made in the courts of the State of Dela- 
ware, also does not require share value maximization, except in one very narrow 
circumstance: When, in the course of buy-out negotiations, it becomes inevitable 
that a corporation will be sold, the Delaware Supreme Court has said that directors’ 
duties then change “from defenders of the corporate bastion to auctioneers charged 
with getting the best price for stockholders at a sale of the company.”^ Note that, 
implicitly at least, this formulation of the law accepts the proposition that directors 
may in all other circumstances act to preserve the long-run viability of the corpora- 
tion itself even if other actions might be more immediately rewarding to share- 
holders. 

To be sure, courts often note that directors have a duty to act in the best interest 
of “the corporation and its shareholders.”® In theory, and sometimes in practice, 
these interests coincide with one another."^ But not always.® For this reason, courts 
have always interpreted the mandate to act in the “best interest of the corporation 
and its shareholders” very broadly, to give directors wide discretion.® Moreover, in 
applying this mandate, courts implicitly or explicitly recognize that the corporation 
is a separate entity from its shareholders, and that directors’ duties normally run 
to the corporation nrst. (My colleague Prof. Bruce Scott will say more about the im- 
portance of the corporation being a separate legal entity, and I have written about 
the historical importance of this feature of corporate law.^® I would be happy to 
elaborate on this point if this committee wants to hear about this.) 


3DGCL §101(b). 

^“All corporate powers shall be exercised by or under the authority of the board of directors 
of the corporation, and the business and affairs of the corporation shall be managed by or under 
the direction ... of its board of directors.” MBCA §8. 01(b). “The business and affairs of every 
corporation organized under this chapter shall be managed by or under the direction of a board 
of directors. . . .” DGCL § 141(a). 

^Revlon v. MacAndrews & Forbes Holdings, Inc., Del 506 A.2d 173 (1986). 

®“In carrying out their managerial roles, directors are charged with an unyielding fiduciary 
duty to the corporation and its shareholders.” Smith v. Van Gorkom, 488 A2d 858 (Del. 1085). 
Directors “are charged with an unyielding fiduciary duty to the corporation and its share- 
holders.” Guth V. Loft, Inc., 2 A.2d 225 (Del. Ch. 1938), affd, 5 A.2d 503 (Del. 1939). 

Law and economics scholars have claimed that, since shareholders are understood to be the 
“residual claimants” in corporations, maximizing value for shareholders should be equivalent to 
maximizing total wealth created by the corporation. See Margaret M. Blair, OWNERSHIP AND 
CONTROL: RETHINKING CORPORATE GOVERNANCE FOR THE TWENTY-FIRST CEN- 
TURY, Brookings, 1995, at 227, for a discussion of this line of economic argument. 

® Finance theory makes it clear that shareholders can be made better off at the expense of 
other corporate participants by shifting risk onto them. Because shareholders may not be held 
liable for corporate debts (a protection granted to shareholders under the corporate law doctrine 
known as “limited liaiblity”), share value can be increased if the corporation engages in highly 
risky ventures, where shareholders have a chance for substantial gain if the venture works out, 
but most of the cost of failure falls on creditors. 

®In a classic case establishing the relevant legal doctrine, shareholders of the Chicago Na- 
tional League Ball Club Inc., which owned the Chicago Cubs, sued directors on grounds of neg- 
ligence and mismanagement because they would not install stadium lights in Wrigley Field so 
that the Cubs could play night games. See Shlensky v. Wrigley, Illinois Appellate Court, 1968, 
237 N.E.2d 776. The court dismissed the complaint for failure to state a claim. See Margaret 
M. Blair and Lynn A Stout, A Team Production Theory of Corporate Law, 85 Virginia Law Re- 
view 247 (1999), noting that a series of court decisions in the mid- to late-20th century have 
“allowed directors to sacrifice shareholders’ profits to stakeholders’ interests when necessary for 
the best interest of the ‘corporation.’ “ Courts, for example, have sanctioned directors’ decisions 
to expend corporate resources for charitable purposes, to avoid risky undertakings that would 
increase profits at the expense of creditors, and to fend off corporate takeover bids that threat- 
ened to harm employees or the community. Id., at notes 140-148 and surrounding text. 

Separate entity status for the corporation serves a crucially important economic function: 
it allows the corporation to hold assets in the name of the corporation over an indefinite time 
period, so that, unlike what would happen under default rules of partnership, the assets of a 
corporation will not be broken up and distributed when a shareholder dies or becomes insolvent 
or wants to re-deploy her wealth. The shareholder is instead free to sell her shares, but she 
cannot force dissolution of the corporation itself. The ability to keep assets invested in an enter- 
prise for an indefinite time was critical to the development of the railroads, and other businesses 
that required long-lived specialized capital investment. For an extensive discussion of how these 
rules developed under corporate law in the 19th Century U.S., see Margaret M. Blair, Locking 
In Capital: What Corporate Law Achieved for Business Organizers in the Nineteenth Century, 
51 UCLA LAW REVIEW, 2 (2003), 387. 
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Courts recognize that directors and managers must have very broad discretion to 
balance competing interests in a business enterprise because business decisions are 
often very complex. Courts further recognize that they should not be making busi- 
ness judgments for directors, or interfering with actions directors take “in good 
faith.” This legal doctrine is called the “business judgment rule.”^^ 

What this means is that directors are very rarely found in breach of their duties 
unless they engage in blatantly self-dealing behavior. 

I by no means intend to suggest here that, in today’s world, corporate directors 
and managers are not under significant pressure to find ways to increase share 
value, sometimes even at the expense of the long run performance of the company.^^ 
But let me be clear that this pressure comes from the media, from shareholder advo- 
cates and financial institutions in whose direct interest it is for the company to get 
its share price to go up, and from the self-imposed pressure created by compensation 
packages that provide enormous potential rewards for directors and managers if 
stock prices go up. And by the way, those compensation packages also impose very 
little downside cost on managers or directors if stock prices decline, which means 
that managers also often have huge incentives to cause their companies to take very 
big risks in their efforts to achieve higher share prices. 

These pressures might be alleviated with certain policy actions that this body and/ 
or other regulatory bodies could, in theory, take. In Britain, for example, the British 
Companies Act 2006 explicitly codified what lawmakers believed to be the rule 
under their case law, which provides that directors have duties to multiple stake- 
holders.^'^ A change in the tax rules, for another example, might reduce the current 


^^A classic statement of this position is the court’s opinion in Shlensky, supra note 7 (“We 
are not satisfied that the motives assigned to Philip K. Wrigley, and through him to the other 
directors, are contrary to the best interests of the corporation and the stockholders. For example, 
it appears to us that the effect on the surrounding neighborhood might well be considered by 
a director who was considering the patrons who would or would not attend the games if the 
park were in a poor neighborhood. . . . By these thoughts we do not mean to say that we have 
decided that the decision of the directors was a correct one. That is beyond our jurisdiction and 
ability. We are merely saying that the decision is one properly before directors and the motives 
alleged in the amended complaint showed no fraud, illegality of conflict of interest ... we feel 
that unless the conduct of the defendants at least borders on one of the elements, the courts 
should not interfere.” See also In re Caremark International, Inc. Derivative Litigation 698 A.2d 
959 (Del. 1996) (“Whether a judge or jury considering the matter after the fact, believes a deci- 
sion substantively wrong, or degrees of wrong extending through ‘stupid’ to ‘egregious’ or ‘irra- 
tional,’ provides no ground for director liability, so long as the court determines that the process 
employed was either rational or employed in a good faith effort to advance corporate interests.” 
(emphasis in original) ) 

See e.g., Aronson v. Lewis, 473 A.2d 805 (Del. 1984), at 812 (“The business judgment rule 
is an acknowledgement of the managerial prerogatives of Delaware directors under Section 
141(a). It is a presumption that in making a business decision the directors of a corporation 
acted in an informed basis, in good faith and in the honest belief that the action taken was 
in the best interests of the company. Absent an abuse of discretion, that judgment will be re- 
spected by the courts.”) 

Numerous shareholder proposals filed with the SEC, seeking to urge or compel directors to 
take certain actions, including selling off divisions, paying special dividends, or accepting a take- 
over offer from another company, justify their proposal on the grounds that the action would 
“maximize share value.” See, e.g.. Schedule 14A filed with the Securities and Exchange Commis- 
sion by Wisconsin Central Shareholders Committee to Maximize Value, SEC File 0-19150, Oct. 
23, 2000, announcing a proxy fight against directors of Wisconsin Central Transportation Corp. 
(“Edward A. Burkhardt, former Chairman, President and Chief Executive Officer of Wisconsin 
Central Transportation Corporation (NASDAQ:WCLS), today announced the formation of a com- 
mittee to improve company performance and to maximize share value.”). Available at http:! / 
www.secinfo.com / dsvRs.55Wm.htm 

^^(1) A director of a company must act in the way he considers, in good faith, would be most 
likely to promote the success of the company for the benefit of its members as a whole, and 
in doing so have regard (amongst other matters) to- 

(a) the likely consequences of any decision in the long-term, 

(b) the interests of the company’s employees, 

(c) the need to foster the company’s business relationships with suppliers, customers and others, 

(d) the impact of the company’s operations on the community and the environment, 

(e) the desirability of the company maintaining a reputation for high standards of business con- 
duct, and 

(f) the need to act fairly as between members of the company. 

Companies Act 2006, c. 46, §172, available at http: 1 1 www.opsi.gov.uk I acts I acts2006 1 
ukpga -20060046 -en _ 13#ptl0-ch2 
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tax preference that makes compensation packages based on “stock options” so at- 
tractive relative to other approaches to executive compensation, 

In sum, decisions by managers and directors of U.S. corporations to choose invest- 
ment strategies that may be profitable in the short-run, but that sell our country 
short by moving value-creating activities offshore, are decisions that those managers 
and directors must take personal responsibility for. These decisions are absolutely 
not mandated by law. 

(I have some thoughts about how and why the notion that corporate managers 
must meiximize share value came to be so widely accepted in the last three decades. 
But that is a longer story that I will not undertake to tell here unless the Com- 
mittee wants to hear it. Instead I attach to this testimony a copy of Margaret M. 
Blair, Shareholder Value, Corporate Governance and Corporate Performance: A 
Post-Enron Reassessment of the Conventional Wisdom.” CORPORATE GOVERN- 
ANCE AND CAPITAL FLOWS IN A GLOBAL ECONOMY, Peter K. Cornelius and 
Bruce Kogut, eds., Oxford University Press, January 2003 Available at SSRN: http:! 
Issrn.com / abstract=334240) 


For a general discussion of how stock options receive favorable tax treatment, see Shevlin, 
Terry J. and Hanlon, Michelle, Accounting for the Tax Benefits of Employee Stock Options and 
Implications for Research (April 2001). University of Washington Working Paper. Available at 
SSRN: http:! / ssrn.com I abstract=27 13 10 or DOI: 10.2139/ssrn.271310 
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Cridtei' 3 



SHaraPithlder Value, Coiporatt 
Governance, and Corporate PerfarrTiaiioe 
A Ftd Enirjri Rea'jsjyirnejl ol tlie 
Convertiofii Wnijfn 


Blaif 


JIk- Jim [WQ yi^ri of ihu Zln Damur^ bean i ecibarjrig Ebrit Jof stJiolari 
KiiliK3lli.yin#t«;tii bi ■TOipwi'nlKrK<.».TrrT)iir-(?- f'a w I i*ia jtmi am?, 

leading ewpemta ichcLn wnre prcpcml radi^bn' tftzi history vnsever tn iKt on^ 
Ir^ cMr^rr mIVtiiI <x'j|’^yi| tiCv ilAtii'w flifiXliH'v rlta< l>nU bikf^'IWiYmUX' 

I’VTT'rsfor jijrlriT-' Tlifc Ipi" iJrvTrsrir H(?iirv H^rwiMiin i^^iJ Hill'll J Iw pivlWwi' 
Kclnlcf Krukuun (ZtXJO) tctid usilut thn-e^tflDnre was in, end [h« An^G-^iuai— itylii' 

l‘i m|0p 4 4^|'A£Ai]tiiia Aiii' 3 I^I i'^ * iq| jr^lf Tlfi Iph 5^r4r-K]r*i CiM 

rcubdprcdyccsunikKdKDTioTTilc -growth.^ JlxiR'Khcba'ibwd tlnl' empirical e I abrs 
tifiLn iEHirlu ^:ifiAfiMiiT oriha '^uiuluklar-orlAiirMt nu^eb-l' oJctsipid aTA gov- 
ef niDce thn tlwy rlibiicil chEiractfrlied thr Unlled Stnen ii Jbe 1 990].^ 

Nctw, In tha ur^ lall of 200^, k lue baccki'iA' clair that imcb Li^ib» n«.k lYurlui 
bcom 1 Itj 1 hud led to h<|th rkrlds-m ccrporrttr equH In md helprf furl ■strong etmnomfc 
glOMih k'l [he UiiAiKi lirai AS during dne L^IKX ■vk'u Ikile mere [luai a bubbld-, punped up 
ihA iMlIiiin or tecLunchig bgardAii'idit. US siwlk prkjei luivu rbll^i birli to wlure ilNy 
wrr Ji mi t out Tmit cf tlir iprrlKulgir share- price ^bis IhiL tod Led btistie^ 

pocpia and palkyinifcen id uh. ef a 'New Eccnant^;'^ acononnlc. growth it the Ui-iIiaiI 
Sijie^ rvnwlu joH*' araJ wneu dfinr ■wp-t of ILuafiepI tteflown? waikbls nne dio'Sji.itEbiK 
rwson and emptoi-ixi cf US earripinlci dtir lud Jed the- l^SCts bcom. 

I'l llldl^ tjf 1 1*''*' afeerw*. lAl^r CPi we (tp rijUi rfxad tl** rule rfim'faJl'tke (jrnr- 

enonce ti 'the performance rfcDqiDraacifu, ind the ceonDnU.es td' which [hci' am pirt.^ 
Thh rht|SiAi' will iiUrhw a I’uitUuir ct riM nlHiritnin .fU wlu , nji itw yunr 2(10(J, 
hed beeDTHF tliF CDnwFJitknal wlndcm dsour ccrporeec gc^'ermnee, end Dsnstder tH: ecJ- 
dente Ear [he vitIdui auumptlois md clabns behind that tonventlDnol wlidcm . Ibcn 

Ii^^l91 oapnln iiVAvecnal k|Hi. t^UpCaoiiaHwn ^r«if r^d vi liat^ batoutara. Em Pauiprc 

■H<d il^pr4«. 
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4* IjOrUhfJulia FlCMH' l'4 n.<iLi>lAi EC'fT«)N.Y 


tc Will Atggcfi -sannEi ali«f [L^chv ^ Intc rprcilTTg choc fvSdffirc-. md pncfiow [ha 

tii*\tfw(tClM iiH^ riait'iAM'irh rm inlck^-iilliiiiikrfjrhv I'anti'hi'iirjEWli'djr'f^'iVHiiUilf'w, 

-ind 6a cicmildf rln^ huvi' [^rjnn pptw ruiKC irrsn^nrwi'ti ipr [T-'Idf thr kTril- 

vdiJonal bub cd suiukubik- CDcporjAa' pxfbrii'iincc. 

THL CDNUEMTIONAI WIID-DH 

Tlii’tM^uiir [Ik Leu twci M'^nwiihrs, Hjiava rtMvbm, rcr'fKbf oia lo^pl 

■jdisdm. nd pdlcifiTHkirn- an3[»)d bhr (tlcbr b«n Bt«rih' titer«tfd tn hcM oar- 
ptTa<lon) m- (|CT-isrned. and hw thrj' ihcfidd bt pfTrrnpd. Hmi' ihoijdd ccrpuntc' e-TTC 
ii[tv«i bdlmca pc40ui»'fciai'i ^nuiclil^ miTJoKS- iai h^h suiict ta[u^iigpbin. das nood 
JiOr hTlK'l-Erfil* IliVH'ifrimra^ III Irnn*i^4ix|, ri^li;a1|H| Jiiil niipi^illt'!' rHj|i^(iTia. liiiniAii 
Tfmom, mnalniUe' biwlrcmncnnl pcrfDorianDb. and ^tpod rbljtlo(u ^L'th the-# cbm- 
fi'nuiKlaf? h^DW cin brvA^ori hova bQi]f M aiua ihm maiugArA uid dlr^cDM^ will puruja 
1h? rirfrl tijlKTOf^Ar-H (pai*w?n.. ftjr i^araiipl'?' rjr IwrI for nyiixfn<H ■(wifrjrmwHT 
jod cbbDDinlc gibnvth^ Mbrc- g^ficnlh', vsIim lrBttim;li>~ul irnn^smciCi' sir nocdod ta 
■iiuaiiii'Agv [hv f Iglrr [mekcaiw? 

Al bfd twobmi'dljf drdlnrd xhornt bTlhwKltl for? iwidi to H>(p*«r tliw (pm 
110I1I- (Blalf,. l&95i) 'TWif tw vini’j ''i'WT JInt fnmrd tkrinfi Ihe- dabw^r Ibra took pbcr- 
In bho UnlDcd Stkas lfi Lho- ] [UiOi and nir^ 19^ aboui hctElfc ukiuAiar]' md Im-ian^cd 
Tniyi'Hira. Ok'pi i^:|a'a:d hi^^iEeI ikiAi E‘1'1 ivsTErkiHaL ltM.1 br ^iVJ biJV Iki'Aiew 

■pcrna e*KiKt™»'*,'erf bulldl^emplrai'lnattnd of Im-’eatln^orOj- ii^hDie projKtsrhat 
Addod valid jbr fluiatnldvi.^ tlib view, hdsito uksxkvrs and LAViofigod tuiuina wka 
n»^ti!inhirri fy iwlikh fhiim'lril Vmr f it^h to tr"i|':^ wm** Ihi^plpl dtod 

pllnron oorponh' CKComhi'n: ib^ removod cooonitti^ of pccrij' porT-armlng oampa- 
(ikd (PakfiLi, 1 9SG : Mnrck., ShluifAr, Aiid Vlilavy, ] 9A^r 1 9!!£th 1 9&9 ; Man In an J 
M^:^^OR^wU| 19^1)'! thrj' rcroad Ihar rtplicsTrnMitj to paJif onit brjt Jnm.-ni1? of o«h How- 
In IbcfjmKir iHjI Jtrvtr Oirmi- i9®(i| I^SSOlmd fher Ijed Ihe-compamaUxiotfciBC 
u[h,H» in [ht reor^nCKd Hrm to nDok prloc' pedbrnianca ohmigh bofripcitutlan pack- 
aip-vkai'kl Vtohcri'ikAiEliTirii'l.irfJ'lE'nH [IhKAii, IDJlfi, l!KS; JarlAll, IV bUt^ HWlNAdH', 
1 Kapbn and SfIt, l9930i 

Flu cauicArvsllljig.vleve' wvk [hai ihn ublEpstouadirac af hcsrllt [ikiatKiars In Ttw 
1 "tJ olhar fl™i“.:t!'l [■'fRU' v? E.Ori>or?ia‘ 1o irMiwsr for alMt 

term eiock prloe prrTormince, and prevmbcd them rtonn dcv'eloptng and liipliiTKtT- 
Ing InivwAiJvA oraNgleator lnn|-iArm gnawih (^In. [EI&9;TwAntbchCAn[iiE>'Fiuid, 
IWirl-IS CiAO, Er Milf-tF".-. (InanrliljrwrkFl for -dsMi ttrni *ork 

prfcF JvTTHrj helped toe.fplal'i wlrv TOrpoinHciiifi«ete rkHlrn! bef»Td forelfpi eoan 
pa ton In nujer tiduHrlet. uch u -siEd, su[[]nncikilc9, roniLBTKr ckcEtoiUca. and und- 
E'^inEkHICE'l {DbcTEllman^ ^ll^ l9A!l).TlkA EArSlM^, iC'AEM'dll1f|. ICl jACiplV 
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CtaM>lfelt3 ^M»UJU*(k'Va^Jt.'CcMv*i4ll.Cumt^wM.[.Ar4'ClMP^«AnflMO«UH^•lJ >>- 


liviiEi Li^ [Iiiiiii£li[b''i;ilrTirkHtf.[^ r^]tiii|^-ip^rtirjhM< ln^i^L- 

inntF^ sniil ^Tr,iirlcV ^^-^rrl r-P|3llil| (FcirCni , J . 

Fnini frry hm'It In I'hr cWisIr. Ihr ftn^nrhl rn^rkH dl>rt<llrr pr^'^Ufsl 

jnirjrig mtJTl cmintTnlihiindrinirKlal'irid Ic^l irhobn. Flrnrtrf theortej- dr^loprd 

p rn-|ipv]|||rfj llwir^t~p1 ^r^P'li^iil 1=1 'Jinicilt I h|i. v|kw.'T|p^^ jr|;p.»c| llwl ifpi I'wilrpl 

prribJpm cT rarprintr pT'^rwin^- >«» a ’prlr)cti*l FWtibJrm: htTw tp- jj"!. wm"- 

ponOp mnni^rf hurf hi ^^TJ ^rxnmlHed '-■i^nl’] Fcr ihp ]hnrehciklrr]''Dr *o«n- 
cnT of rarparKlrwi; (JcriMn ind MeckllTg. l9T(j: L'lmi jr>d ] B83.) Elw »■ 

citled cnarkrl fbr imrporxr < Girrjial. Thrcu^ ^'''kkch flruriclHl ImvscHrs ccuJd rcmow 
pocf^' pcrfoirnlfg nni^iig^n, 'wu-vlAVAd •ii-a hf^Ful.'H'cn iwcnsuTy pjrc olihu 
In piioiiifblly ituiug^unu. OkitMi'i, ]99G:ShktfAr 

VlAW ^r<H3Lf-Ad VClkllt'lfa'Hl^ ■w^'hdAl^ [IbE ihA flOLli 
|P liwp-i&r E iniiKDik^ Iwkifii [liAy Ivun'iH j Ihi'^hI LfH iKiyllp [i^emq , heI l]pi fbi:! 

of iroLk pf loH iiAbrn m pi'oar nCuc cl»« ici^lj'Af AxpKEAd nunAgiA ihA 

CKTll^lEEEln wdUlk^l^ Eku'l KkbSI hl|^ lluilAgvEllAllE.’ 

MvhiwHLa, Elpi yluiK Ihw eaiAi^iif jixl iHKihi^i siF 'Ihw IJiiPPi lji 

I mity I wni«l Ip iTEPiir iN^ iTfiprilkfEi h*l theiai ■’ee-epIKtu, |iTThi5j rird 

LbibEV &» 1rj •fwwTwni'5 thre nmdMf? -jlwpYi - iLIgicwp rmurm-mcr! rFFfcbpirlJj' 

rlun bniTiMcriclH. wri ti p9rtki.ilar< Ithfl Fhuirlil nurkeE dbclplfie EETf i crlMcil cum- 
pcntfii rf^ckid corpTrali gE^ieiTunEX'. ^AiefEscn idElsHi rushed hii irjnshUn CEXiilrlH 
EOEE'II iJinn [k«[, tf iFw vtuxEd eg nuke iFvit I'dJiD'lil eniEf prbcseErnpcilihC' ki world 
nnirkAEi. [)»>' needed do k>IJ dmErril rlghu emc eHow cncErprfenK eo FliunElAl kmunces, 
md put In pbee rhr tnnlh.ntGnai 'SupperB to crcitt ind susijln rurliwn In which tFki 
ckbiu ind EcmrEil rIgliseixU be trad«] For 'SumplEi, BUd And KrAJntun, I9%| . 
Ai the ] unfdldAd, eIk UntEd Sueu puUid oue e/ rhe ncriHkHi Eif L^SIZ 

And LUEIi EhA lAitgAfl pAlCALbIkA uMpAEUlGil Ak ClIA tEMEm^'l IkilEbyTllIl AOEJUihildn, lAd 
li^ Elb EkAibEkEt Ul AiVvttiVpiTV At UhCniJi'iikniiilEiirtiib, lAirtEhunv, MEdArkr'iEil- 

I JKy, And Flu' liklpriLwE , 'wkiiweI In |aeiw Elid LJIi fli'nrE'ldl irurlpek, Tpr Fiehii 
TEjEniwd ghIv th? dnTt tpir'i. Ejidlp- ■TEi.iph'k? tf rJlTTEiInm^GGiirTKj hilEHiB 

tfiTFiL Inrecwitl'* i"mliiMG. sj '*pll si wdiptlTR qufckdy *1 cwprnnsr Ig chnnsrs hi Iht- 

HGiiDmlr erwIrTHTTwnt. Mrinwhllt. powlh h eFw JapimeM sikI F-uncfinn rcwiGmle? 

slrn^ifdl tG A etaihI.® 

All Ejf ihfw Je^kppmrnti per^idw) suppurr mid e-itkI lent kin for the- fli^nirbl 
[lurket dlsc^llnr BdETTcaEcs — hi m.Kh sO’, ihsi ihett ■sermtd IkElr left tn debacr. In 
Ehr Unhed SrtiiH and BeIejIti, aII buE 1 handful of irhaliri andl pialkj-TTubiEira md a Fi^v 
hpukdouis hi eIu labor nHGVomDm Adaprod Ehc k-ldw ihar ilK' ipproprliEA deiaI of oor- 
pofAiA Jp^A^na100li'LhA n.'iuihnlzALtEirA'durAhoildK'ulLU, uidEluLElar wi^'Ea AohSAva 
EIiB 1a id gllw hlOTAAIUlg.OEilYU'Oll OMT Llbr pClI’^LOl'd EG t'klu'l^hil lilH-AIIGr'I. By EtiA IdSv 
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3 i- C-L’U-TJVI.II. CuVnrWL'HLV kuM- r> A Cl-IJIM. Ixmiirdf 


L^Kk, rliu-viavk tHcaiiln^ rvKKA rand hum pficnUium la EijrcfM Arid Jap^'i, ^d bi 
crii'iaklDii And dnAlopk^ doiKicrus k uwII.^ 

Tliii'CLa^'Aiubnil witdatn. clut AhArAltdikr Mlid jhduld t>A itu idnjfA. guULig 
pfllK^lA Li dClfpCirMA gpiV«nil'lCA, Al'd [|UI, EClffJpflCin Iht ^1. «r1dUltL.«d IllVdildr 
imilral mdiF^ril^ Thould trcncnr-iged, lH9'ininnitKr;i''iHU[npiJ?nTdrHl Mfel']' 
behind It, and ImpdeatkirH thic fijv/ roarn h . thoi bear dwrr uamlriHlcci. JVr n«a 
mtlon nd/|en9' dnew -inuinpriGrH and tnipllrallxi] to eirrrLd anit^li, 

(I CLOSER LO[>KATTHE HEtl OLEK R VA L UE PRINCIPLE 

Fhc dwhaldcf vjIiw pt+Klpit d dorpcnH pcpi^rnirLie Incorporimdir hifill» 
thc' bJlcAiLins WT of rundimcrnal beliefs: 

■ MiLKtriiUlLig valid fLx Ll<Ki>ihdlLlAEV ll ltd L 1^1 Ai^llJ gAll ^ AlldilA 

Idt'rjubrh h AE'pjIv^nll ELi iidlcIniLidiig. [liH -i^VH iJI ^tdll ll bwAiy - iehuIalI I^ j 

i:4Kp<HUlfclll. 

+ f jninL'k]l nngrbwi- do a Raod Job of PTWHlrtji rhr tnse vaJur of fLmncliJ kou- 
rnj« nich IS oomman struck llrnce- drock prfcr pcrftirniance- li iht b«t 
menun-of 'EtilLK' being, cirttr it for sfurcholihiT. 

■ MaMbTiLdLig diifA viJiiv iLb hrlpa no dUL.IprUna tiuiiig^i EucbitH' h VtvialvvSr 
luklir'ig tlwii AdeouiuiblA Eor A ilitglv rwAifk: rJuE, In ihaciiy, b royiAufit 
U'Hihlri^ ]iili'L]diHa''ig'eiliML iriAltlL:l ViriUld Liti'dudi Itilit^ unit I'liAklA ll Hiiilui 
Eeii niKuyviv rti- LW Elwlr (K'MULUin tb AEkTHii’T Ebtr iddii fidvlVtl i i jlliui 

I ll VI I liK mtIhiviiI^ 

+ Managers and ■dlreclars vs'lli do a better hob of inaTLUnltbTS slurr vakte If 
thev ■[« ;lvefi hlgh-povAted LncanELvei In the fee m of ccmpenuiJon pach- 
as Tied EG nock price perfnrntance, luch u itEKk apclotii, 

■ For Eld lull db-dpILd- Lflb'EiiiL.UI ititarfcuEE la work. oiiiitLb liYVACior a ntiut bu 

fiw Ed EEd^ UCrtirr'nE Uf lyaiTii^'ilut hd hLiUlLk' tn.^ibiaA, i^il lE'ilita^il And 
ib kC-ui’^ hKhhjLiS liLd tm hh vrili Hitaizlh [Hdliiy ikiL|vnr- 

tnLblebirrterMo Jitrti tnmocrljoin. 

* Except perhiipi for a fe^' laws tbit mike It easier for mirugers to try to 
dieter tjfceo'itirs. USeoepmate law -ptfienlh' requires sfucoholder primacy. 
And, bdCALdA Ir iisdekA m was Lt rbv UrtItAd SunAt, LiibAa LoiuYir Ias iheijldi 

■lAU AdCfll VlUEwtUldAl priEl'lAey IVgUltM. 

Lh V CdrtildAl' AAClt d EllAtir tXlllAlL Ul EUm. 

Elu pun D IhLiv irfi' I lim vjlja li rnniTund 

TKa l^llid' dlAI llALVhltLEkig itAl A VkIup uiLVAl lIlA In LaiIAe aGLUJ gpLIkl llwClljlll 
lE b uqulvAlALiE ua nwxlii'il^iig ittw ELXbL w>ua ei aelmI Iw a ecu'piaiAiiCE'i lIalIma Erdiri a 
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ChUFTia ? ^^mixea 'h^Li, C-»F-5«kn j^dnnuME^ ahb C-evFoun ^iF-wwiiMO S ] 


I l‘t'M> iJh? (Imi br rtpin^ W? »ii| |iT{*l -h r|iij 1 ki ■whM.li 

a ftm l3 uiKlcn!Dad to be- j 'rcHuo- cd codract-i.'^T^ir thm^ hlghU^i the- nxun: of 

I vli(k>r^|u Lr>dArl^ib1g.[hr IlilOt — llm ^ trYiCr^ IViw^B^, iVupfiH'i, CL^ 

toniTn- jnd jlorrlreWerj. Bui i-iTiptwiiti tjTlhefheaT'ii'Hiii: llwt Ihfreb 

tluohipucrdlrflheilrm i pirrh'^Mnl') to the [bin. eswpr FcTthcwDriiTin+icildwurf 
gcMiirnad 1^ cofrumitLit ipAct^ vthcc lucti party' lita da, md tA^hoi ctKii party shcxiid 
Ijp-i hi retiiri'i. Th^ Sb ^ iE>iH |Kr>i>lv rhi^ rlubi^^nr ! iH.if iiiiifh 

tied [-D a Flvfd wimirrt, bi.R arr to ^ v>-tuc ta- ovrr aftfr all Dthtr pvtlc^rES- hchT 
rautMd utJiat they; wa <LumnactiJBi]ly'«jirftLiid m taterhia (^aartutok and FltdtMl, 1 99 1). 

[i the rlf Brn lU tblrr twrl KibwrtT me Fialh' prrterleij ■t'tjiil ru'i , fTt^wchTi;; to flte 
Ijoglc ^ thli theory, then. maKlnidzlng wfut li IcA ever for dwt-hcldcn 1: e^K’^lctit lo 
iDUiKbl'ilJiilg tlki id rlM Wlukr pk^.h 

Strittly ipeiklr^i.thr'n™r rfetjntram'mcdeltd'the rorpaitknn tiipllee [JhI 
CDrpcrahoni hove no "□tn-rimi’* ti the tradUbnoJ Hiue rf tha trmi . Jlnw no one enn 
ctivi\ iho- 'naxii^' ihraitgii vk'hlrh rtwy kll lingaB^ 'wltJi «ik1i oiIkt. Erin , -dunaheitbr nlua 
pKx.ieiilei iBipnji p>hm+Rih.lei h m.-f ar i [o' imhli.ui| rlpbiHil7i arri phi.i- hswe reel-pin wir 

triJ rl§jT3> Sc. idpiKif El briirvt: . It b a ukIiJ, arrd nat mblcadfets, ihcrtFand exprev 
toan ta-talLdutulirildArarlwi Tl'ia ttuiorlf al 'du-natihFfi,' huMvat. -tiitxly 

reAFbtw ccrporsllmj bi lenm tnF the pfejumedywcperty rl^tlvcf-ttnerlHa-rf pprlic 
Ipaiui In the Ibm. thereby adding, a PDOt- ^ mcral Hiperlarlry ta the Jdca Out rorpera- 
rbs-'fa dkOitl Iv I'lBt -fci 1 lv -c’lb htr-Kixir iJ iJ'Kibpalifcil''4, p et^E'v rlut h ■■:'>< kipilbxl Ilm 
rKTOui-rd' rorltrarti-lhTOiy alcne 

Td of^onc 'Vf'Fiid !!□] 'worhed far a EcrpcraUan or ahKTwd the rlui rorpo- 
radcpis-'Capi-iiKurnpAlia'UDaiMf/ihelriiooLicpitQanipli^ai, tunon'Anc.ar ttuostTuriie- 
nlllesw-'hereilheT ryeirle. the iJea i.hpt mpytintlPK^fwie'x'ak-ieh'etiTil'^lerpt loninwl 
mlzlttg ihc tala! m-cUi vikie created 1^' the Jlrm. irems cbn-'toui-ly iviang. Bur from 
[lu ijabit-rJ'vlaW'rirthki fVur’eu rlau^bt Whn-acb^xaa iiMii^cd' tCHiciafni leni^anth^, 
flhpnte thetJTj' NieiFdtiricinjtratri tonriuilvlv 4hd1 rhhldra n-wron^ FlrHhrrlhrory 
[tucius- Lu that the •• aJue d any clifen rnii i firm h a FtmciJcin ol the cxpaciad Ibcnv cd 
[pryi|ppr(p tij ltp]p.ifcbr id'l lul I'tpl-|l, rEl tlv r|4. wd|pr|H; r|pb|P-^Vp| r|iti 

heped-For paymenn actual^' be made^^Vkli they be apnurh aa the rialmini hapci, at 
■will the pr^Tnctvn vaty In siae (B*r dme^WllJ ntry be made an t*TiE?']hui, If holders 
ci diu typd ct rlabi'i -coit ihtlt rbOr odia fuklara of nrlur typaa ed* rblmi, ilta ^-allM d 
the FItjN I'ype -rrf clabn ■wtlJ be Inrrejsed it l.heKrpenseaF the xiir-iersfthe rjtherciphfj, 

Undid' ectrparue Inv^ ihitehclderp In US c-cepanzbiti hive what li called 'Flm- 
bMllbil^ky.' I .tfiibiH'! lljliDliy h a LegAt'ihkri p'piilM I'lkiH'rt iliii ilv -Jkii hIiTiVIh i. rvtll 
ml be held perKHialiy Ibhie fix debt? (ar ten claJirn] rnf the tarpardlcvii IVirn dtare 
hcildari alwayi gabi if die prJca -cf tho- stock goes up, but ilH-Jr pcuntlal kxKa are Um- 




36 


FI lt<[> CitPlIlL FLiD^U Ih A C4C«lL Ec4«(Ani 


ILfd cm (Fit dcnYmJdk?. ki Tirert. nmiHtDTi Hid !?tfi?r cliniant? arr ^inrlnf; ac^nK- aF <fir 
dowjHldQ rjik. — dw^' bo die anei nFu loie IF tfu Firm lues die ^urible. 

Tlw< rr^niiK'N KiurK'El< r-r? |n'■fH-h1vl & Eir ihifYliiHi'K' hi h'lj^dd vwhlL Grir^iiitfr! 
CTTfilrw^.forrTinTlT, nutw Lrmrmrnli h iprrtsIlKd Fust^Ih;^ aid rwF'wrtecJ 
rrlKlmdi^ji nrrded bi thrlr [dIb aii^rU n? ti dmlcplrun. » mepulaHon wflln iFie flrni 
far viorkJig lurd. Sucli ln'cmicrK]' m ipeclf t :d cFk cnncf prlK-. ind intqi' be vnrth- 
IrxH erFMf ]r rtM* nrin cIchm waU. tlie viri[iJiq^ Iu|m la tjH>dl Fi oil rFtne 

ipi?rbl»ed rw^r |lw kMiH. i«in -n i>pf ■jmp'knw earm }*'-i.srrH?tlmj and 

fkin-cantlnuc] topz^ ubrl»,bciiLS».andn41n:rncnt brncflii (E^lr, l595)i 

]-tbnu nlJ ljivAiU!ri bt cerporMbiEiE ihuii so intfia d«grM at odier ti ifu I'bk at 
IV -irBlerifl Jwi cimJ i! fr aU'e'i 1o inrha llr Ik+Vt? ■^d' ^hih ki'«l ^ lalpi (iwli 

41 dock} bcher off k the cxpenie oTkililers of other eliJni' cxi iFic Firm (nich ai debt 
i simply shifting risk. Li rsnricr^iicr, diLs b whar rrurn cF du moct e^^agloiis 
uiiiucrlaif » Einnwi WHeiO' teruil^' sboiii: vihJb dwry xffanKJia nnir'a .uuis iiid usa- 

I'hlHl Ilil^lb'hK.ijn'i'irFrBtiii a I kiA-Ii iFpn tihIihAiu iHh ihhlxaivl^ FniiriliivitiJEH-k, 

tn ficl. the rliti aTstKEsded wlHi Ihost- aum ■a-'aj betnp retained b^' Enron iFrrjtiph ildr 
daili dur wnre not FijUy reported Pnciiaii. 311^. Sa, unbeknemi'oi to moE oF Esnren's 
bh-A4or<. pjtrriii'eroniEYiii'i STYiek wji e lire Lri i k-'ig h i a ihurk silly EvriErrlsIiy eIih liig.rlH 
hflt fMti orllrree yean- beFtie tite firm ffled fur bnnhrtiptey pcTnleelcair SubTtjrrllal Tlik 
WH al» being ihCied onio^ emplcyi^M and creditors, ihe incrciase hi rbh cd die nock, 
lam cciliKkbnrblh;, iTiudu Eiaon aoeb -ifrciuu si Itbsi lumpcriilly isicha viliiuhlA.^^Ef 
Eiiitn eaenrlfrvi vJki ■u«e‘ lakIrR ilieae ifiurilskn ■"Oh riiirptiTJie arei-j had. Fw chanre. 
swn tlia entannatn f*(j iFiey ■w^ae- |alae* 5 !. (Fur ■wd'jH nuM he wfii iTKwe thamatltaUv 
tFian th^ are. .'^ It haqipcna, thin' oaerpltycd dieir Furnb, and wfien tredh^s 
dbootsr Ad hav/ rnky rfixlr liiwsEmAnu In Enroii aulaI^ vikta, ths^ cun df All For dur 
■raeilp ii.k|^ininiF>ae||it|'|lr i.'sani^tr h^til^ikii-t'irif |in*-i^j|inp. In ilrpn^mai ^y- 
tiikl^ all of the equity lalue In the cdnfHrry was loit, tilttnute^ nnklng the etorh 
opilcni wairhlnstDD.'^ 

Tiu niif iF'cn dMi-HlH'dihi-A ■Id E^rkbi ]Eilibiri.<ir1 EittATi tm iruilH T>nTAv i tfT al Elv 

e.iipense of rredltora and empk^ees md tJtlierT wlHh Ftm-TpeclFk: Imeitirverm a Tlik 
In ihe corporadorL meani thor . inDlthce In rtwory nor ii peAnlcn, b ft irua diGf maxl- 
mldrigdic vaLlh ofcquIn'diArHbthn aquiviLiniE cfmaalmlztigEFieDWjlJYTAincra- 
jt-Kl \jf ilm nrsii.l^ 

E^wreFiolder prlnnoy I'tJiTKrtej oFten m^uei Fionetheleaj. lhal ^ In the haifi ninii 
t tx par itl ora will hai-r to be Fair whh their crcdlton, stipplJtri^ cmployeei, aid ocFicr 
'fTAkAtkYldAifs' 111 ordar no aitaeita du tluy wlltcciiikiuA to pArtklfibA An rlu AiitAr- 
|irt»- (see. for eaairple. Jwiaen. In this wiiy. miKshnWrR i be "fcam twt iniJm!- tjf 
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Iht- equttj' jhare? wlU nrcwMrIly mnalre tlul tlhe- othw stikehDkien. bf ■nmrpcnHtrd 
acLiv Aog rhfi^ axpAoan kurti, ki iluc li'i ihA 'la'^g ju^,' t ciri nill bd crLtt il’dr itum- 
bntms ™lw to To >ii?m4;iliiH toTnl ■«)lluii<-1si’ wlnir»¥r 

thliargtrncn bccvrKl.h cinbi'mwud; IriEhc Icngiun, n^irdlcraDfVh'licfK'ItTcr- 
csi]' art corilckncd prtnafy. a carporarlan will hcfrY! re p^^DvldD an adcquacc r«urn u 
slii/dluiklr^r^ii^'Hrlwr Ib'iAihaliJ tAvouftrAdf linvir^ jtwlll lun ra 

Ital bn ths- Elrm. [n ihcnrv. bitrn . a cerponbr gjnal d* ma;«lnilirr^ bn^-run Par, 7^, 
empIcyHi, vuould also prodjca ibn inaMlmiirn BDclal valun ilnc« all Dclur Hakaholdfir]' 

Mf\\ iwfl* jrj I** is^ciIpt^kI l|ch H|l^^J^%* 1 1,^ I Hi M^li 1^3 il Ir* 

pjn aTjnjrrwTT FaLk torrake- a cw chal d ud uldcc? kurn^'^uid bcgtirn pfrcisdoncc 
mvf arhfif l^liUirur« LjiMrMi Hid go^ls- ol'Tiffi cof pcfJEla*!. 

^luch tH-RB ivtlptil lha lni« u I " r Bf ) Big nflkn «f itm lUi^h 

Tlw iSi^r '4’uiV ^11^ i ‘{^^•1 rlW* ikT'ii^l whClhi h'^T A ix^i gIsV 

Titim hh tii sharrholdefi li baxd cm u ftunclal thnr^ krKT^n •9» the "■rfTlcIrni: capHal 
rrdrhrbi Inpcthcib ' Thb thenr^ thab ib in^' polnl n ttn?, i l^nclal marhcbi arc 
dMp layl llqiLjIfl aiiDttgh, rtw prJc« ter wlilLb a ilw« d EDOck Ttadai b iIhi bca auilahla 
wbmipki; oF I N? Irw uinlerlj'tiK I'alue (;rtlTS-'jrebrB y. AlIlKHinh rtunw Ihfortila bfluJir 
fiaitdi ikcb thti [bcory cin nnw br pcm?n,H tJk>' jnrKchclcu cniubruc' ta debars ibii 

li‘ai fiF IVn^- HFbk'kw'il ^j^ilTal blUtfkai^ ard. Qihikv i^iIh IWhI. IkvT'v b Cltal 

in5rlv:l prfcej- in U£ rtock ^™i■k^1^ mpmid n'crj' quLck^ bn ^nnd nr bod nt^n (Funa, 
] dw ether haruj, chtira to atoe av'LdatKa rhsc ElnatnrJaJ markeii; aa a vihale -gn 

Oin.xilbb' r'« '■'f l:='"=»1' ■THI laJ!:rt In n|^-|>. b 1 1 'llcnfMH.I , Il ( hfSr tM Mwh 

price? rnuit hive ile^tabcd njbatanbla]h' Fmcn bhrir iindrrLylng fundacrienbah value. 1^ 
bone Khobn have seined tlm . ti fact . fkiancbl rTurbec] rrspond rer^ qulcdih' tn tfcc- 
fiurkMb rlur [□ bicurprac. hiu bh^ nrqaoiid rececriphut ibfocmiciiaii laiily vury 

aJtjwly pryl lnperfcctlvi '' And a (ituwlrtg hndjr tf empdrlcal vkotK h Itelwvkrral ilrnnce 
luggcxi dice FtiancliJ nutloefi ovomeacb, ajtd ihec rhe^' are unccpitib bn fads ajul taajiEi- 
vuifjLVii rliliihii'i]; ihar fiiHf HlbMC sarst-h pf ca T bi 1IJ' cnir oT lliiv wkh im1Ii> barfi'i a 
enot^ Ijweitws vrUI act to lell an oterprlceil dock, or bu^ an untferprlced me. bo 
ULtoa [he ctock larltA lo moua beck Imollna (ue, toe eiuan'iple.. Farina, I99S: ^nlllar, 

zncKv. s-iieifni . Erro). 

[he Fact Lhab Flrufictsl mac4«n? nver reach and rks not aburbcarple.H Infnrnu- 
don quickly ai>d Darren^' means shat ikisre Is tonm Fnr ciarpnratc Insiders bo irtan^- 
Lir4< nock prlLa^s cvbiKksp nsbilKKlbtg k'dcririarknL avici nucltvca. Tke asipM kavra 
□T the- Fpst tv'sj jricv cerlaln^f llh#t Invaders ten mmetlme? cause stock pcices 

Id dcv.'fine widely Fncm dia cme LEider^IngealLU. Iju[ even when Insiders are not Ixait- 
iVhihIIv [iikilii^iFhqj Flv nurVr. ibny w|n {.Hiii^ildy h^nv lu|.^Mk^^lM i.irliei nurias 
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lirw^-w*? Ai jkA It™-, wnl i? \w^ rwxm Iw Ivtjw ■*^pf n »iw‘h ^ rwhrt [wk??- 

|] rari. t:f Ikir wkli tht indn'^'t^ reibni'.Thit h vit^ US ;cairlttn bw rarbhd] inKlIitfi an 
'bttklA InTof nutlan.' ^Ithoughi, [Na liuiaas of [hb Im Ewa ymm niLta luiAly iJiclydA ihk 
lrrjp.k>|vi^ v^ipeChrp^lIHlh'riii |iiJ^tiit<Kti [I w nuHi^ rt.Hft. iijC huvn. 

Mm^cri hiuiH haw ■ ntfn rmtnc ■gam^.'^Udi Lc^ mauira ihar pwrui iiivn 

Tlujikirwi ln.-DFiTiiorfl^ hIk'm.'hJ iJiti pntj rrpiiiwi'J-'m^^ 1^? I^IJ 

accDunnililc' roc a tr^C' metric ^ich a itinliDldn' lakir, bctauK oihcnAlJK' *hn' ranncn 
be heU acocuilablt x In Its a>^ vr^, tldi ar^meni Is in admbsiDfi ihofl the oiher 
riciorubi fix shAcaftoidAr prlivucy ita banJcjup:, hn ctuc wa ihctdd ircnAiliAJAAt uu ihuA 
vhIih? |r. K*tiT 

plr and-H^ re ifply'. '•vhlle odvrmetjlc? xe mriplrx, silbjrcl tairisnlpELbilan nun- 
Ag^, iiird ln»s±ib^ UrvaJw rradu^ ihci rAqulTA n^bjccch'd nctiH iKxi ot^rhAi Judg' 
■rKii. Hh'Wi Hf)<lik, rim AV*T'isc:tr r 1^ ,vi« lU of I'Hirk’ut 

fhit ihar? prJHhnatamsilpulabltmtfrlc.Wliiltt: Isfrurthit itarr prices mpond to 
onv Infcrjrunlofir hkI partupn ovm. cruf chai; ovar mf 5- cd ID-yrur pnriad ^rv prlcas 
oitftK-fvaihi] Ikjiikl lYurhPra wCiAitil, lari Aga, cciYYfksT[hAiriMuip3iii^|i'if]VAlimor 
;i irAi;(Hii Mbki (ihlu'-m.-Mr ilu itvk'e^ , tim Icrif; rmi -rAO bAiiiPTm kwig raUrlw ro Elm Ib'ui'r 
tlsL hrii'hb rrf n ^en ontporKiiini wtilch c«n chnrr^ dramKlciilly In >5 to 1 0 yvnrii 
Miunwhae, die dumge daix In the drxiTuii . wtrlb die ETiwkct If bidirg fccbxl . oin be 
v.ilKiMfltil.'nieipeilm l^ikitdur'Sfijij'Apek'A bimvbvAiu, lutrlni M Itowi^ dn'^pllciE: — 

In &rt . ito»igsrcij!ty so. w I '*dl irgiw beiw trn ftxijjlcri mijrh altmlion m dwn? price 
ra dm c^cIcidHi cchtir rreimxes of cerponte and nmnogertil pofcxmvinco'. 

f hAJrnpeninw ot inunPiw 

Hhc-btllcirrhicmcmgcrsanddlnttarsilxAjIdlbtcanrfKrraciKl ki seek and neck 
oprlanif lii ordar ra trAiu litgli-pdWArAd hocAiidvAf tar ihwn. eo o'dKliYiliA dYam luLLd 
fiitkjw^ nji.iintlli' fmnn Ikr ■i|.'ipro>trhor ewtr Ihr rrcnorrrtrts' model-rfhiprYjn twtwukr 
fa PTwhTT rorpcTsir n^n-etrpnice rparsl loirs- Eemorrkr snfKiw tj l^cmd ■yn s prt oTsspptTin 
lions ibtouT the wcxlr In gnoups. In pantcuJar, porE of eHk Eamerckrul wtf- 

dam Sm bAini rluc dlncEora aod ni^u^f rsf canpanlAf 'wUi alwi^ nulu dAauSom Li 
■Win'S [liiJ ■jersethrL -iwitminnsl brleiesisui'ikw'lhiTTTeelihrn yrllfirFAilloreiJjnK) 
CETTsrmkird (vibldi If loax^. ind raises dw c|uiKlcn tf ■vfIvf ia 11 merit or dw rmxillEX'sJ , 
or gKAi TAr^ seang LkaimLw ec nruingfr Li Eha lirEarAaf c£ durAhatcbi^ {^'frp ShlaUar 
<iiplVhfTpr, t^S^-TlIls prtnnhm ■Irnil Elm vay rim wjr HI wi ks Ibti ksl lo ifiibII klihis 
fc^ ■DfcEnnprnHClon raneulbinEs whcrlGm; ach'tnd rirms tn pn' carparatr urnidi'es 
arKl dIrKEQOf In uaclc apclmis, ta ihn Elury vnuld be til^l>’ itiehLsxmI Bo-ger eIia cedcti- 
pir^ I SE^ck prlioe ED-ga tjpTha prEDblan:! his been Ehar ii«k apnlaru, as discussed 
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jIbJiVh, -(Ttiwiw* >4(hiMhL liHViVhvri fi'i i-MMiri ]vm — i^J’k'H^ Hiitki a VvtiL li)| If 1I^ liia-h 

up, but thfy mr nut pi?nalljml If I he- etrnrk price- dcnwiv Puinhemrece . the mcdeb 
uiod [he CDinp«nEC tin Danniluni-aftcfi proi-'fde ihac If-ih:- iKKk pricp g«:s-dDVi''n, 
ThMI fJfttllU J-ClUldtWi ri4[tl tAd, «KvCUIIt4rt ihUlkd bir iSftVAl-dvd A IMI^ Oul-titJAr it 
jiddh tiiiiJ ciptiPiiA (ttlih A knMf -orflCA- pekA) m [Inc du^ will ii^ln La vuAll-ufucIvjcud 

liy-pet l|iu?(iArh |Tke ipj-mn^-i f[-[rii w+a'i-uivi f b M ihe-i lire- (C-lbii. ICO]) ■ 

The neub hui- been t -vwtt-ible Of nrKk npl-kinr want to CEO; and rnher 
-CAnlor merugArs af conipanlAt. Jiw 20 yAirs aqd. saCAi^. bai-df'ki. And pdrterrTuticA 
l-iCkAilUM l^fihiAl^ AAri'iJi'llWl Fbl- GE CiT CFjG iQii, ,ii±l AlfW^k IZfirknl 

gitTj and p-anti nrn rwre [him 35 percnit ^lit-, OEO TOmperraatim -wij 

■ko, an jtven^. bbai^ -4Z ibri» the- earning!' cf [he overage ractor)-- worker.^ ^ AHJI , 
TQuJ CEO [Ciii-ipAiUA'[icin, cf wdikh acek. cf]cicirLgAliu.av>d r-iAW Ausck e!|xLan g<ki!iA 
jrv-rHirg^l re!! in^n"*' -llr'n iH^n^rC t™l l»lk=ri-!«| 400 rini!^ ■h' HapiUitp- IhA* 

vH.a-kv'r-^ 

Alchcf. 1 ^ itoch PfTUmii da help he {XO pn' ta hhr perfwnance cd tlie eraeh 
prlca, the)-- eniMB cahne Incanrlvn ihn tan be i^lu- pert-virH. .Ac .nnAd aba>A, seek 
vijMiiarit ai-A itk-ii A kahialdA tti^ h'liaeie i t<k>' [ItA Lm-bA-l^lrift lAi trln', -41 rhar ^aLirk. cfirk-ni 
cwnpeimtton canencaur^CEt^tei pcmie -verf rIsJw iirrteglej,Tlil) P eipecPllJ- 
IruD f dh ppclois uu "am cf the mcmey' [mcantig. ihn ihe CLuren -neck pnee li bclpt^- 

diAsnkA pck.Aof'ihA opt lam) -arjiis bacAiih- ‘ki itiA nicctA^' [ji'AAnli'ig.dutttiA'euiiciAiti 
arI.H.-^ ii-fc-H tvj-nl ^vi'ebf cIvia.iikA inli.w-E.irrl-i' i^iikim^- hi 's<;<!:h abi-ni-kiiA!-. !!>* 

itorh optlcn holder ettneh to twin f i rarporKF g-unble piyt off,. bvR ran loae llttle 
ornolhlng iTlhepponbleliif 

An iddticnal thnger arl^ feom [he £ac[ thai ecmpuisclDn pockagci [hat depond 

liAAVII^ on ittiiM afiTkau -tAH uf-p^-auf A^A cci'fiarAU- -Hitic-Liiwn no- Qaiikl [a uy [a 
-maiUTulMe tlw -Jtorh prior ao tM iheLr rptloru »-lll be *i the inorwj- when * Is tlnie ftjr 
-the executive id cxerelac hti- Dptteina. Jhb- can enmurage eDtecutP-ea- to focua on sock 
prlcA, rsnhAr than fncuslrag m-i ih» ui-KlArlyliig. iVjikliathiiiiAli ed dhi biislihAii tttay m Li-i. 
Al P'>n'lj|J,}i.M-va«"-T.>liJ, wnAjItfixnlJISD 2-5 rv|UI>r"' ll |n.i -jttJjr k""’i fl'"- nill- 
lien drim of irerrttrd atock. vvl«n be «^ 8 -hlrrd aa CEO NtSunbeiwn In 1 99 $ )pkij an 
ai-inuAl ular^ of USU 1 [tdlilDii) (Hill, ] S$ 0 . p. 1 tUlX and he lui-idcd aur larige sock 
tipitan pickage-t id men- than 2541 of [be [op ScEibcam ewccLiti-tn and irtanoBcrs. In 
199 Tihi. [-^YlpAH^ [VIprtl'IAC] ll’Htply hlCrAAdlM] UlAt Alhl patdUAAa [hiC Ll pAtU-LtU-y, 

1 99(1. (knbeiniV l.riwd Rne [Xininp a ralve -In -jalwry to USD '£ mllillon , and 13D 3, T5 
mil bon more optlorn,^^ I3u[ h turned out than [hose high sales and pcnriuhad been 
achlAVMl b^’ rYUitJpiit«l-ig tha .acccnuitlng — [skktg an ovncIXAd rAnr ucturlng-cJurgA bt 
ISOe.hr wpiiar'^'bi, whI inhiH. llV-nn l^lin i;4i |»cl iiMlrnw ||L |^l^7 [Byir'p^. I99l)f|^. [)^rilM|3 

r#!.^ -snd Fired, -and thur Imr che-^mp i*M ■whenfjKwf ■^■th 
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iMVM'ilil:^ hi^ ii|>kklH fn'M^irVttl And LI11a«ii i'u [kiUA'nk:1« nnmr'irliL i Ml, [Iw t^iltlVAl 
lE? pLfly ^miifi hiii l]ii|Iv |X'PA'H|fLi], |?iLil k|^ AfrriEHniA jX'K^iirH E.ai ti3r|Hai?lPi ' 

'll hiT^ If TTwi: ff l»‘ii' Ihf mrrrt^T' 1M ^<i>!"i •nib'^ nt' rr^iJfrtlTin 

ArrothiT rriHilt rrf npilcin l?Awd ccmperwilim hm (wwi I'tw i*Eld«p««d 
luirl kv 1 ^ Hnilr^ nurBf^liAiil ■ Aj IN inc^ Ivik^gn Innl , nvr^TUH nuruf^iiHiir K 
i>npVi,>!)rKlhrlTn(|lHlti\?c»i?1tiHi? h IIt irf^initiiB™lwtci'ineA.nJiMnTrK?crrj'ti 
mrnbm But Drir*- thf pnctlcc- b- H^rt1cln^d^ H c-nn fcirf to nun^knii-ibu^’ snJ' 
ai the Stinbram f.’fperlenre Intticam. jnd k vw Ii»t *™ ti retem mcMithi'ai ^iVxJdOcni 
and (xher ccmpanln. autright frwjd. ^ 

‘SioEk cfidcin ccrnpotiHtlim cm be- litcrcdJbt^' tcdJLicchia. In £an , du cannfiiintafi 
It crACiais ici bcLH lohjy on nock, pdeat, »^AidlHii d Ikav tliA;y an ictiMviid, cm bd» 
(kovMrfMl tluK h lEut fLuLt; r]K> Ihe Ii/i/t yAtn bAforA Enmn niAiJ Icc tnuik- 

fL^E^yv IfM unklp Ikacll CLrdb>€[jlH:k, li^lixILig. CFO f^'uiAlil l,A^, KakI ICrn 1 iALk Cf 

wliac AcriuL bmlEKiAi, Etu- cccrtfiAAn' wu lik — urtra gpcdiai'd MuvkA! t prcvMkns 

ulA ^aILi£i CN'iu^iAriv tot AHunyplA — md cahaa id tAbAiu itu- Liaii'fUi'^ lUEi, ii'dklnij 

■kk'niim Cf E^u'DitA^- Irt lAiiCv kUnl e'eT^^iM' RlH'nH'x^^'L'iWiTEiiIdr^ fEAElk'ig IxjUiAEEtA, 
hII Ihx^^ rKi ixiH, wh^ium! Eee fcv* hNh la jiJlhI^ H^|:falii I li*> iHnIiiHn. jri rvalpy, tl Etnii 

fut. It?" I ■citvfly ,»rE!iiirtiji| in IHi.Ih ihsri a i.'nn jpinA i-HiTTTPi.A iIa? 

appnwrnrT cff prc>»T^ re^'unurj arrf pruf tv to- trv- -to h«p thr attxk prlto 

dwipifi of acmuntlnf; min^ulKlcn CAXcnd beyond Ih? coiF^inlK ^-harv 
ewECLUIvoi-an: KTually cn^kgln^ In nich pnctlcEi. Bfc jum- many rarpariEhxu eperano 
In tit^ly ccmpnlrlvi: Induariaiv reunEpuliElaii ac «id ccmpai^' cani hr-lp to ke an UEirc- 
aUnlralh' b^ih perfEX-niDncr burEUe at ccmpnln^ccmpafitca, -uAikhadcb to thr- pmatm- 
on carpccoEc- E7MciirlTCa' at iho^ mrnpaiiljn'to pumic risky iraiEapIcs. or uo also be^ln 
nunlpubnlnii ikfilr nuinber-i.^ 

Fni euJ lYirtni dtqrira rn^riu n iriKlcnd mvbil Pv EBpariLi -cvdiBJ 
Miad p i^artHilhiaf Ihj h mliM ]■ bK Ju AhiJ I.Fltw Ihitf fbuiHdd ieihiIwC Lib* 
in lip- |ci-rn crf':iii u*!^ nurk^l Htt ^iTIEnliP ixhiIttiI h ■*! 1ni|nlniil pirl j«|ij|i 

ftTTJcr^e BCMTniwK?- ^ysteni (Mmine, l$65; imjeo, lSf5Srl99J:Stli"rfsi*nEl1tS6l 
Eroerbr ook and Ftsthel. 1 991) ■ Acroedln^ to atiess- itwor nts. m irlw tabetMT mar 
ket 4knjld riuhc ahatehcUeri better -off bccaum H makea t caller fbr cc>ntrdlafct]fp[> 
radona *□ be rjinsfeneil m nhaa: tstic can n^ana^ihem bcs. Eiar^ -Empirical culdE-iED 
baaed -on huppensto Ihe utodt price trf Rnru tint beceme Injetsieenied cerwts 
ECEK VAtth-IhlsEhecirv UcneenamtKubock.ISliJ^ Semref ihepialnitotargfq oon^E^ 
ihardiolElon Inlicntlic taheovers ti she- ][l80s-vicrr laccr r.spfaitied b|' Ehe-Ribtci^LicEH' 
hU'eJT cl wca In eIk- target firm lo ether Ikiris In nalAced Uiuk d builnE^s (Bhagai , 
SbblCBr, andVlsthry, ] 9^ , Ekid -Aotna veatia apfur^vi^ uxplalibiit uit)» iran^Ar at valid 



41 


CtuKlkii t ^UE. MW F^aK4MKrAa 


frmi wsrkemhrugh l^offi-ind ncdDcctiE In ‘wa^ond bcrKflix (^hkhr xvd ikmrrieiT. 

I [IBH: NfriTiurii ^rpA, 1 aitdWibhAclL 1 9^0}'. Bli nuh 

rd" THirphn iiilHn|:Ai|iHk:|, irEl mi Ej^ ) ImUhcivhi wwt< p^ytnl M-vT rTih , n>^G’' 

□r ttw traniKEbiin]' 4hit rt>ak plan hnward llip rnd cf ibt deridr Fallfd id pc’CKb.KiC' 
mpiTTiTd perForniincp (Lon^ ind RiP'rriKnEft, ISSQl Jhipbirv !nd St^tn, ] 9630 . 

Bue rcgirdlMi af ihd icAinc* of eHm g^lns, otb cf EtKi Impllculcra of ilxi ihkn' 

KiakiMir Vfthiy |M Ui [9)v EndkiFlIU J p^iDLild g« A jJl'kAi Ibf EtlM 

dTT5^rM»t bj‘'ip]lliii|H7iil (di TJidfr. (Jk^ (dbe-pirmlUpd ldrb''K'iar¥)|3irr?iirt 
boHrd dnuld net be jIlEn^rd %d ^ In ihE Argument} bj' existing manager} Her 
dlncien iTcnild Iim all«v«d [□ rAjset l'i:4ilJi> ukMMif s vv-hkn itv^ b^ltavd Out dsfialiLifcl- 

Mi'll WHlftl Iv MWf1 I v4C^I C.lfTI^** Cl nril'l rjhMI CM« ni>l|r|llhi lip l4T!fe''kf1E E'JII* 

MiJi mitet's hvpwhw*. w they •^’en nmr arwplwl bf im* riTuw^-crteTTKl ■Khohn, 
IHsfitkh In TtU' InificnHicD oJ the' nnaiiint For cerporicc ocnirol lus ltd id CMigci- 
tig dtlixtPi mnemg corporate Khoibe^ In tht L^bnd ^unes zbotn btahLikHuLarrangp- 
niAiiEs aid larib'^ dM^Md u tbiur uboven. ^rulkabbr UIim propoiAyiEM 

Nwe t"wn cdwliKw) Ihh ■jiKh HT^ntferm»i1ip md twtk^dtJuJia lEi-hC' liri for +»n?lwkfrf}. 
and tjv cxieniitDn. bad CDcpontp peffernuncE uad Car the ecoiicn^' as a 'whalr. 

TMDMchixfcacEUf de&tue-i liA\d bmn iIm Cbeutol' Leritkb'able urptIcaJ leseer-th 
'll ■! HTTHiri|M |4'|- cltAHfT>i±n rfpdr ini^Kj Eiik rjs-fxvAEr |'»>i Ri'iiTibHHiir ji^l ilMiyf^c'ilibr 

i-aliiiel 'potoon pdb M-'Hrh are r^d^ girled baexttlngd Lud mldcn I hal Itft: the efled 
^ lupposlng H^vtambl cdRs on pcxt-ntbl atquJrtr}': iiid 'oiggpred bcvdiy hi which 
(c^ptcaUy) itu citfiai at amtI} bcMEd rmifiiDer L cla m JiVM -t, jibd oiityi e Elilrd of the Ijcmi d 
belei'ied eaLlijeer. 

Early mepwrh wiigrtedi itpi nt.i|^i' [ifb naiATa ‘+MHT'klpr '««llh (Rjugarri . 
] lUUii: Mabnrita andVi^iUrig. . ISut iLfcaoqiiefTt mtarch Htggnted that pobon plDs 
gtve titanagers Inenege, helping iham to- itegDclMe e higher price In the event of i 
liAj^'ni^r' cll&v^ Jr^l ^nrij’iliif hI ‘iTiftShiiA -i^liiki rfeCi UjiIQhi FIiilI 4^^lMiy''4i rAilLK hnl 
sharrhalder value Fnam polstn plILt {CoTHTienK ind Schvmi . 1 995^ ■ In fact) L^hnlelKn 
end Kirpcff fid evifenot iKot Dpcrjtkig ptcfconiiico Itipcot-ui nxdcs^ In the 
flwr yeart eltet a -tofi'ijuit^ Adapts a pliE. Altoi t ii inei et chtg to itctA i\im itaki yotatg 
flrnie Jklcipt polcoi'i palLi tt ihetiiniii rl'ec they go public In en 'taili lAl pubUt -otferL'ig' 
(IP09 [DairKEBinl Klaiiuvr. 19S9).'nHi*irW' |i»«h •nij.iafl itpi lit* "tiriRki}! 
nnoa hi a firm 'Can be expected ba pi^ gcnrErmnearrangemerta ti place rhat tvlU make 
ihd firm A} valuchle u pceitJe eg ouritde Snwsiart VKhen ih»y go pcihllc, -la eIia E^ct 

aixt hiCbC rPOniniA IuVh lAlbOii |][lli iiiggnlkvIrlKn lIlM. |»ThdiarKA I’mliwH Ului Eu 

■dTarehtilidfTj or thrt the pretertton thej-' preside to managemenl Is vihiiMe 
ID ihe arlgjTijL efTirprmvu'i Tde ether reuans dur rhey are willing bo oerdke seme 
MluA In die shyrei dhy seU eo iIia pLihJlc. 
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Mcdi public Lon^nlAt i b dMi Uid'Mi Iuva -nigg^ivd cr 'cbiJJJad' bcurcb! 

(BtbchiJi:. CcdiAC, 11X1 Siibi'iiinkr'itaii, 2[lG2[i. Tlu iMtwflEi of ^ cngg^r^d bcMiid IncIhtdA 
CjCWICblLlin' iCCtiDiTy i3f ihbA hCUCd, M VmII lii .i ^ AiW Lll&lpdlldAlIU' CHbUTl ri'llD^- 
ihH'il (Kiuibj GAi'rikii, ^'kI 1353]. PkJ1,-^iU CCliciLia -% :kj'|jilti, Ij^Eli 

proi.'Ui' ■ pocMic ukMiwr dtranu — asp4cbil^ "ivtiui combUud'wlih pGluxi pllLi — 
bAuihK- chi^' raqulTA .an acquIrAr ua wnb [tirougji at taiaa two ulbcilcia cyciM Eca raplKt 
AiLCnigh mambM'E cfclu bcaard ctag^ln cdurraL BAbclMk, Ccaaivi, kod Sfj1x*crunlkn 
(3002} piufrUduvIcbiaLiv dial il'HiJoan.ic dAibii^prcfvfc|ydl:^ErAggdnidbdArdai'vck£.ad 
rJi« l Aiiirii^wdfiKadti^ diaiulk>]cl«<E CDTcaig^r J1 itia hi clu Idiai ISSQa.^ Sanjid Blugar 
irKl Rlnliacd^i b (3{Wj rK'i.1 cfiiiTIkrhbgv^liiaik^, hciwart/vr. Uyiiga aii-iiuLriKinaiii 
Hcpulaal iiHakO TIhI lakn kMia unnaM ll v AiiH'iK'I'Lrk Hjaa^ r^kwim' ■JNk'j, liJur c l^q 
ilHrpiwn, irwiii|i|^i InI 1i .iiiiJ ixii (jamalip p<i fin nurx'H, lhv_v nHvliab- iSnl h wIiIh 

vjii*M^' 1.^ HI- -mlliKl la^mvKr iWn ■■■^ (tiii'lcHllii^ pxiKiai |il|h mil •4 

Uit ita MJIL^h' liilTfaLI^ M JADiiiTirrg EiiiAOWf AClJV^ ki rif IITrt Ut^i A [fMiCM ^mfiA h£i< 

biavri i^acir. ti cn\mi imiecIe, uhACMfec juLvIiy aiid e 1 iuu^ii 1 eui'e'eiwm' hiliMl m Clrivi 

|wi Ra iliAJlL'i', E»|Jij I jviNH'w -1^ ilAMiiEn^|kilieni |:iEbi-i'a aJJiRsiM w1 la^cli 

(Elliayjt MiiiJ fuiTrh, ^XI2, |i L^O 

IJ^ Lsm rbfpvu ihafY*rtMf pnmacj 

Slnw itit«rli' Jrh'biMT fmm U£ tpdrd amallTiJlIcinpl. iliwKnl Irmltii 
tioni. hw -biwi pmclih^ 1 It!- mr^agr rf jhsrThdifcr prtmorj' Id Emnsfcfcn econccnv 
caniiA'In ticrikbR CD rrltHTn IhelrKrjnornlri.-indrvrntcnrjIhfrdr-Tlijppd rainlrln,^ 
CJnr of chr rtmni hm b«n a brllrf ihm US law irquim dTsrehiiJdcr prtnacy, ind 
rhar. ilnot ± hai iAr«<ted n In dhc- Unlwd ^at«. Drlicr rnintrlrs :hi>.dd adapt itn- 
llw hTfil Eiitri. CVr-Erf iIt lTEih.ti I'N' w+r* MKniii-ttin"l tWrt'T i^k"i 1 CTTporalr jt" 
prranc*-. lTj»Ti.Tr. fslhiil IJ3™pOTrtvbwdrje»nw Ktiulh rpquDT thirfhaldtr prl 
mitj'. Kpther, US rarpccare Ip# ccnwi ckaifr co rKpilrlnfi 'itTctDr prlTiacv"®lilr ind 
Stout. ] Sbl^: lUhbrIditt. iXXK),®5tare lii^ijjchTrrlr^ the IncDrprnntlcin tif firm cvp- 
Icalh' pttjtldt ihnc 'all CDrprrjie' poi>«T itulL bf cm rrlwd 1 r' ct tnder the amlrjclty td', 
and the titnliitft xid afTaIn al the corpcraiton rnanagtMt bf tr under the dlrettlon of^ 
Lti board of dleecKUT'^^Mode] Buelnefs CGrparathin Act ^.01]b)}. S^retialiienare 
jilknvcd (D iiTE each ttiir an a iImc bt dlrDcton. ncmliaTed, perKralfv, b^ the cidnlnp 
dkianDr], and ihuy are allovied la vne am certain majcr tnnacriDiat (inch a^ i sale td 
the btnlnen tr a IdquItfaUtKi] . Hut chher thnn chit, dDiebolder; in laq^. puhllth-tndfd 
rorpcrattcHi] hpe few formal poiwnL 

Meant^HJe. the law resard! direr tori, as fldurlarln Far the rarpor ztlcn,. not 
a^eixi of sharehiDlden (Clail, 1 ?Stl . Bor this reason . cotm ghr dIrKton vay v;lde 
dlunnJcin Ji the chakci thc)^ inake abcaz ■ Firm's nrantgyor yamacilons. UtetiDTsean 
DnI}' be held liable far breach cf their fiduciary denies fili^ are jrossiii' ne^l^i in 
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I^pprovir'ig •^i:V;pCE':Hir (kTCl^b, -i^ f vi^^lpgtr Jil rru'iUCClil^b^ Ihw tMT'iiil'fe ihAibEta^iiiri 
Hi l|v ^ifllv ixi[ |xiril k.m- [Sm«4IhIhUwI ilah«‘iiwikii>> in &Vl| iinKj l^ciiri 1 . 1 

Ncnf Ihrlfw. ('Jlhooi^i toc pnrlT bw In? ntjl rhwtsed ilfinOcAnilv bi mwil ™n 
ci^ gRT!' ihirchakkn men Cbrnul pc'HT, j irvi brp mtiJtlDrul Im'cnDrs hvn uben an 
a[t^? mb In ^kln^rDoocrna jtnut tht psThnnaicF ori' CFttaln terpontlnn. and about 
eDTporiK- ^nemuKF In gcfKral.^ Bkubc thne Inveneri hn\! the- abllJn' id «iL thclj 
ihdeiK, JE MALI ^ 03 VDl» Etuli' crttlin'd pubUe^ Aunl^ punlng downturl pr^iiLrEi on 

b^'iti:Tl rc^ Ibtiini liHiintiariAl 

■bp^tn luVlS i'la'jipfa'fl tn OpaBi^ haal bw jitTt) htjkl jJiltUanltil 

bkirttstf ibim. Ihtnr bEt'lartkin]l itnirtiolden nmHlmpr-mTrlK ttTnld«ablf"rl{Hjl . mJt- 
Jftg thf ^ 2 cm look en dw uirCaoc mar Ibtc a [rut 'dien'hc4ik'r prbucKy nnxm. 

SehoLri' how dibfTud '^tuihcif, In ihl& wttfr ebu pri»iMC« at a laq^ UisrtLilaul 
iri^H cfi ladijiv drkp'^nc:)' f^ctbryi'-fai ciarf^jrti'iE, andw/lMlM 
acihlmi ^Itanhaldwi ii'i^hr Lmfirefra icatpeirua pavlHA'ii'iaibca (Blaek, LS^2; 

|icMihl, M-alii'li'v rlul FV-iri [b-Ai’E bJ |v|TixTiurE'i' irKi^ rthn IeiIiI- 

IfCRFal 4TarFbt?Her rlWi isj-a rrlftl'^b |™ ptnln' (pirh 5 tr lOprr 
onn),a^dthFnf3lB;»■1hchlD)dt;g^^l(''lhr Lirpn) slurEhablef pmbr^r (l^tarck. I^kibr. 
Did V'bh;^ l!Hi3a:lA/njclc. IDtlD^and MtConjull Kid Scrt-ac^ L3^ . Glia cxplKkn Ion 
clur hu babii odI'Kadter (Ik phsicHnaiML It clui. kitib luildhig^ of diii Iu^vh 
rbw Iti b^Hb «1 (vht-lilv fr iJw I v|jlii lu naHi'ikH lOraii'id, rltaC -JkivIrikU- tHiErlMi 
brttfT phi? (D mtrbrt frlwain ImFni? from hk ptTPHicin. nmwi hm- it tN" fxiifuif dC 
rlKflTma]'ab''hoLle. Inan^'caie.FrnpIrlicalit'udlnhQmbwn umUebGJhdaocrEbbent. 
CDbuif. mblorntv bet«ann Fi tdencF ti Ipfjp- itcrThcjIdFr pcIMnwi and rarpmtt p^r- 
fcrmacKC (lilbck I HUZ: and llbap^kr l^liok, and I3l]lr, ] U!)9)^ 

UOL? COWbJk^rt (i t>v£ H NA Ntt . IW MftI ItH 

FOR □■DRPQFlftrE HERF ORFdAHC E F 

wb Fuaa alrau^ iboM, M Euriii ou id b- 1 vd sa nnd abldaiioa clue 

rmlij-H( E'flhii' ih^'h cjF IIkI t^n EKia.^^' 

v.TrF InTTOTlanli prltulJy ropIlFr vrey piMirh Thr- thnMl dF hjtllr lahwmrr In an arttn 
riiin-brt; Fr^ E-ETpucKif ETPtml iiwp’ liiflja imiii^niml ■ tail l |iu rn 

wTietlrracnjil tabctjmr Impiun nxpoiTtF- pcrftsrmBm h nii»edi Intlti^lHial pmnjF- 

ni«iR Hjrti js no^md bcHnUand pofeon pCk (hit wm pti In plaot In dctcc tahct^Tri. 

hap<» Hub or cn aatuL ibnf renu affeoc, cr iiKdEdrabla' tffiaoi on poffdimunoa,!^ 
Aiid Mikboni Li I' g^ -block. EJliii aliololai'c doca non , aoi fM, lovtIl to |jiodLca aoEXldAiit 

■*Ii|wijinrn*i( ikl'tirq'l.a.ralr'ivifi.aTliH'K^H. 

^^'hal pticiJt lK»rd 'indf-pFndercF" — tItf kJfa that dtceteirT ahoiAl nnl: 
olocF pFracnal.fbszncdalrCrtud-Kn.rFiackinahJpawldif.fOaa'dd'KrmcinbanDfcliD 
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alUiUgMh'H^iKl [HUliTiqlW i:£iuU3hlf1irtni:vClVilr:aill£iiil;i rOhMrdiiriNUi^frYiAilIAihl plii'hl^ 
drti?i ^^lf m Ftmt' rTwiTW?«r»T< w|»ri hw^i to '^^tv 

ai- necnsa^' for $o«J CDTpancr pn’cmincr thit durlrg the- ^Firmer ^ 2002 . 
bcxh ili» Ntfi/v Ycrfa Soafk ExclungA ^nd dv Nudiq prcposAd nwf ruL:, clw '^uid 
r«|u[rY] ihuL flrrm rcgJsFvcd an ihoH F:ii]clun9C4 hive a rnajort^ d Indepn'KletTr dfeec- 
K-UhD U llTCiVlM [1)1^ FL]b Itur llKl<ll>l<F(forir dlKWCfM'ji iTnin [iCi^ daihA-be^rdl 

(NTlSE 2002! NpsdiK) 2009 'Vet. In^rr 95:)ln. iNf klw jDiPKlj.xrnrfjki hMl i.l^ eM.rfcrw 

|] fperit. irEl Dlick (^£09 . 'inicr^ rTThnn. fhd 'm ronvtidnji enipirinl evidence 
nlm chA prDpcTElcHj cf IndaparudaiT [InKnQdi fopdu&rLiimpdrfarnuriCA i9ine^r«d 

The brjltcm !«■ t> dwl VDewcherj ha»T Uwn unablr frn UnJ ^trew^ thI totiiIi- 
teiT ei-'lderKe ihoc vartKlom ti cerparxe gevernann: ]rTar:g:rTT>mc]"inKir^ U&tdiripa- 
nlds- hive eniacli inpi*a chu vti^ icr chd oclwr. Sonu fiudl«9 dKrv> snull Lif iaina 
imi'ig:ftn)«ici in kiih rdrmw clraiirdiajK«4. bur cfi«ii cha (viula hsfr'A me held up fo 

cirlier -^hi'i|£ee^i^hd fo u-^ lx^, rlw rxv'id [tv he arult. 

Yrt. w.-1irFi rorpcr-jlfora- HTJuncI 1h^ lllic^w are cernpared iMth each her. there 
iTF dm mile dffrrencef In ercpcmlE' prifomuncr ftem. cnecimry to an Iter l^etfor 

HidVlilH]^. 19^9 ' ^hdLHbrAmiiS' im ipfunnilh' reUiad ratirHd lita'hLElciml vru'ige- 
|t'iPT'i&»iiYli i^IvChVii ihA- ix'Hiiirri^ lua Ji^itrlMli ■lkdvfrWwiVrBbi'ir:liili'ixfi'ki¥l,i^i hU'h' 

p^rnfc'iTt wroiintln:^ profwrton, -rart Tj^ilTnT? cKm arr ^ncDTTi^pd and r^ppHe-uF^clju 
EkciclngCiOhfikxcanrj'KiuaLdbpuTCV cndcfiorttvE'KeurltlHn^ulaclEn.liiJetfc'r iird 

Vidni^ (] 93-2, p. 2?9}, {at UHample. ii^eu itui che eiaTiiiil efanmetn tbr CLffecEhM-UH'- 

pcrue gpveri’iuiLh' li tciirie meLhii'ilim. ctf ‘icgil ptorecclckn for the Inuuesi cf ir least 
w'atm C€ rtv v’h rtuT iiii^rhihbrliA I'f niiH*E L'jii ifkiVMk}j|!L 

Beyond IItjI . thev -roiirfiHJe (hsl the eMdence Is not e^wi rompe'llLn^Le^ou^ to Jerlde 
mhedicr nr not die US'^aicnn of ccrpcroie'^avomince, with widely ttorled 
Urj^ mwluis^ arfo niueiniJ:^ seriultlei regtilitleuv, li bener ituit [he ^nenni 

hM=fli«. =WU, IK I c rxjiir-tIVn bi pJLmcifv <3i' In Ji^hie, WIhtv- ixii-ikil-tf h -Jkii4n till ill [he Iw 

miKh emn- cfoselv held by dDmlTDnt flnsrtial bRtlhilionS' lhat arr attr'ely kr-Til'^ tn 
[arpcretc giweniance. If b Is brpcisiilc' id rkitldf betvAoii ^cn^ bn dtwJopcd tcun- 
rtlirt, h is eveii less leellstJc dd Mqiett na Clnd strceig effisers d, say, -ueggai ad beards, a 
bidjpsiiduii audhbig eernmlnaid, wllitn a given synen'i. 

Ill jillhK 'dri.sE.'h, -iHne h tiajiiliyr htii fo |ili[v rim 1.Hkii' HTfICP ill k'Hiil Si r>ni|}Mi>i|ira 
to ^ippcTt che use cf the oorpomle legsil Form ■jb'eliidlr^ sophbpllcaied, btrl uncDr- 
rtpicd CDurtx, maemh^' hcHtni [raMrig of IViintlal KhsurldH. in ildtpefiilsnt acootin- 
liigpretbsstiii, ijtd alfiacciva eecLif by isnrlecs reg^lauirs), arid FluKiiaDJiy [o cuEZOin- 
itiljpi ipriTriuirKv iri»e(i?Ti|Hiiia ai Ihe here! luf e^h Hrrii- h nias' lie (Ird tk" -ileiMiJs rf 
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board itrurtun! and the rif managrmrnt Indrpvi'rdence I'crKn iharcholdkr 

ifTvoJvafYWJic. naalt}' do rboi min''H' 'wi:>' nuKh, ar Itiasi in a iJw ub can muiua in 

H ii ri^l n r3M.-WETk3ri r'l-Tfli riisa. Tkv dklHlh aiT -Tiarikiiar-H ^t^i-EUikna ■#■■ Vm'ii knl ii'i 
rsch rar^j JT^’ m a caw by caw b«ii-. and ■jornKlmP! thr arran^nrirrciapfKar <o 
'wrv v^ll, and Tcanrtbnn- they bll and murt be cewrrhed . Economic reaaonln^ In Fact . 
would prcdt! ihu InarhuilciniJ Atrangfuriam:' would c«)d [o vary acrcaa rirnu accccid- 
^giou.lHC vbcidci hi twTih rViiTu Btf irRacrhUr-oblTEat r.th'Krn'i rli« tukai i^|i oivlt Tcv rtur 
Firm. wHh onty nndDm eirm. we v^cild rat neceiHrlh' be able lo obwrw perform- 
ancc difFcrcncn cJut vary ^^enucJcirl^ wiih the doriUi ^ Bpwjnancc- sruciurev 

Nci-HaLhi^k^, div EkCur^-dtHiKul Lio-tijck^ul wii ifj i-i wMrh uorp^a-ailoiu ai , 
ami the rwerm ami itarittrd] atipfujcred Iw ihwTW Inil Jtvt h™ mw rrwltxr i(p<Flcartb^“ 

A HFW IRAUrWi:>BK roc THINKItJO AROIJT COWOCATr CQVF RHA tJCF 

The flnt three- pirla of llib chapter critiqued 1be ahKehwIdrr value pmc^nle 
and irigucd dui -Erucaurjl and Lm&cilmal dctalli -of rarpanco goterrunce not 

IWA ■ tiltliUlYIMl jltd CCl'EtJU'AlIt kiqaiCT Lkl f-TiCfK^IA pHl Ibr-liA^d. !)I> VWlW dClKi I1AU- 

trr? Cm vve my anjrthhig (d Innpcrlance rftcait (he relallonatip brlTween corpmate ^ 
eriwTKe and -ccirpcirale perfotmanre. heroiid Ihe Imporlamre -rf liwalc legal and Ind I 
Eizlcrul Infraimjciurc'? S bellne wee an . ind In dhia eordon I DfFrj an Lhcmithe vi'^ to 
Lindei'-SAnd ilv ptiAli And purpourA d^-torpcirulodE rtbn 1 bv1lM-A cm butiM' ii^ipcrc 
wrtHpiMde corperaie perforniuve- 1 I.whIii (ly augsfejdrsj llwl Ihe ceia rnJ prct'lear' 10 
Ik- addteued 1^ fonrilnB i corporaclDn is wlur collcigue Pmsfesacr ij'nn Stout and 
I luMi «^lMwhucA ciUad rti» 'rodn produulcii' pcviblAnn (Eblr and iccijr, 19@!^ . 

fl i-eani prcujijcllon peoUem selwaany Ihnelhal ajjr'JtJi'-rfliidJvfcltteljaKi'ee 
to woel: -ictgether oti a ccmpleK produntin iaiit. In a efccDbon In which M Is- dfllouli In 
agreu- In adwj-co abeui ^tiu atwyora li-cuppoud do ccnarltDiJiA, And whin avaiyaiiA chi 
AK pocc aa -gK coi ct tlw JoUic Adfcrc.-^ThA pcObluri atIus bacAuu taum mamAurs w£J 
lr»H 1i3 ilHw- Il*wtf-irif|-n4 In llli'p.iti; H|lrT|ii-pw — lii|lr|lxa |ii)j llna-, eTTifli , rlaa-Fy. 
ant^ DC Idere — Ihat ir^ be sunk ti the builnesa- Hid hience ittI ceoovcfable uorpt by 
CHryIng oa ihia amacprlU' and shoring In thd Intoirifi It gqitaratas^ Since n>xi non~i 

kriiMhiHiirn w'irvi];'irk*'‘i^ftH''Ili^,Enr1i irvriil^ 6 rt’n^ il'lHkH 

thernwhes vtilnenble to sarh other as thrv tinder 4Ae the bcrstieTS wnbire Each beam 
■nAmbcr b vubtaraUa itcc on^ becAuw ch« VAniure- Asdtf If tiheceiTly rbJty, bui becAusu 
Any -diiH df [tv emhn; [Mini imMiriM-i could iry tn 'lidid-iqi-' ih^ rMAiri hy shii^niHTtli'iq to 
I wUher concrlbtrMcins-bfckDtrt wnlesashe a Ijiner share oftlw ptrsceedi, fiimdl 
vldtHls wtio make especlilly tmporlani: cordrlbulloni, Ihe porereiil threat of beJnj haeld 
up ty same- ocher SDim. mcinTbcr un bo uoLfcllng c-jKHfh tliM t un pmmt InAvldu- 

Mls fl Cn'i TMVkL'ig tCgvthAf U M IvOnT ti Ttia tlrO' p^ACA-. 
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fii 


Co-BKBJi'ra GimaHMHn ahd Capttu pLowa m a GioakL, FrmnriY 


WjKfi A tcwi li sn:al]. •/try often ttuni nun'ibti'] oui dt^vbp truslng. rclachHi- 
kxl vv4i< h LHt idrnii ci'i v^htLh d>if>' wUI tva k tog^tliM' u ilfi^ gp, ^blKnii «Lb- 
Eii iri If ■: ir]EH itfH rtiiiiv iriET^^riKifi-i'H i fikn. Riil a Chat IikiIvhi 

tnincJredi -w i NcmsiikIi- of pirtk^nnt) rtKiuinfs htiit bnuo tpultlitl blit] -srrjnipfTnwIti. 

Cir njlif) 1 1 a [■rUM-Pli' i.T^i|!t'rjltiii ^i-EEIHTHini pii*ml.i*T- [bf fTt^ 

In 1 he dei'doped'ETTld.lfw'inEBl common hiltutkm«l arrHt^nnf rrl Is- to be- 'hrorpt? 
rxod. JncorpojiiJoa ptcn'kkf! i unique icJuilon bo the -tontnnlng pn^tterni' In rcim 
prGdualon.Thrcu^ ilu Intorporitlafi ptcu/a. clw Iia cnuim i MpariTD Jcgjjl unrf ^ 
Itun htifYiPJ^'uf'tllAMll'ivitglXbaiitdtl^iihui^liTCli.tf PibA lalV Kt i riKj I'v-f^-UfiPd gUr-fOil 
-HX.Illjl.] fri [.111 rhll|l|-, f liai ■I.IIMII IfiljfYI-bih HlllPT if la I.TJ|||™iji ■1|■>^ !.» lufllj IUb<H 

lor debn or tort cbibn;:, [n the 1jp4cjJ biietora--njTpcc.iUcii . itwcehoHen receive etork 
In the ocrporaikii tn !::Hrh]nge [harihet' ooncrLbutlcn t£flnincbl npckal. JlKoithef 
^nd iunplo}«4f nicaku lomd cuh compeiaufiLiin. but xhny cm^ alio noc-Jvo- aock, or 
opcicni, ar prGTdsei of dctfcrced conficnHilon, u lAf-ll ai the CHpcruiJcHi oJ fucun: 
rakui and proontxlo-ii Ifclu aixarpc Ih- b-iiKcotdul. SupfDllun. tundhoklcfE, and on liar 
['iMlat±a> alv>gi4 -tlafai-d. or'i iba aiatai, Hnxm c£ ai-a aJ-utt-iai na I'labin iliii 

"re n^kJIv laMkUflFs irvl iflwi'- ihji "leariucT Uptik 'e^Tn- 

I5iit, lirporamlv, ^Hle-nclipinlrtpint Idt mrif kind ofcbkn s^lnit blie ccr- 
pcndcri, mot of chtni 'w-iu'thD onrpcmliHir [fi! -ctxpcmlcn b an cntli^ sepanct- frsn 
a J of bi parckbiidntt. ]v[ciradvar, b^ ths- kioocporuloia poocaia, iha- oorpofackNi b:inl' — 
no£ ii]^ hY Im Ini-yvklLiil fMri kq^ca — tfk-ofi^ ilaa -ntkiaai' -of all itv aaMi-a LE-HKi-ltiJtad; 
Vj- I he eprlw-ri iMd IcIiaTnii fcir tm- li» iiiTacliirtlE.i|ii to well to cf "itv OEMimt fiijm (hr 
FTiIvi [abr {li Imil lai-l faE'la-iirfiej: bi clhii IbiIh]) -Tito rtTb thf lito iiBIxnl kin nennik 

Ihe ™el-5 tijcd In prcxluctlcin me«jni- 1 hTl ■ In rormbiR. the corporriloni the leim meni 
brnallgder iqi nuirtioflhel' nbllttvcD'hald 147 the enter prte. Unce chn- ooiXrlinte 
their lipot, Ir bKcmM thn propccij' oJih» oarparaclDn and Is no bomgtFf ful^bct id -ihn 
coimroJ or ilia OAnr Ibuior.TlMii iha oorporara fnrm ot organliMbaii oaii 1>a eatii at a 

h^l im-lurihc'ii- rlul fii'l|iljl!Hl i.te‘i|h iCiixi HirEiia|j Be^i irvTiil>fi *-1 1^* nmkhig. b hhUhi 

for ijetnv members to rredllily cciimH to eeth tjther Ihrit Iht^- ■v'lll rrol hokl iqi the lesm 
ance protkictlDn getr under wb}-. 

JHe teann pcoducilon ipparoeoh co LmdernindlnB torporadcim suggests i -tury 
dltfemn rale tor dbeotorsihan the prlnrlpeE-BSenf approerh ^ond b^ stiprebaldcr 
prbnacy advocates. In iha prlnolpol-agtJir modinL, ihanahoidaf s m sean as tlia 'ovan- 
rifi'of lan-poE-aiioau,^ ufia hka ili-arcoi a ro rm-i bha Cf:f poir^kHi foi' thuns l.atau«w tlby 
"IV lE.Hil."^ lEifkaf ft.ii I laaiawlfw". Ilirlv Innn |" iKlaii.f |i."-1 irK-ElaL ElkerlP.a E h|-p iIv 
peopfc- '"■ho ere gken (be legs! reiponabllnv to lot for the corpcTBtjon (oliKe It, obM. 
oiB^, cannot act on fes CEvn,^ . By (brmlrg a corporitlan and serening dtecicn, torpo- 
iTita panltfpancs ^ree-toiyleU uicbnaia oonnrol tlgfti ofsar tlu oorporate anterprtiin 




47 


ChAFIICI 3 Sum, C ACPOariiTI. Cidva VUH^ kH&Coa»UTK PlBV^hUHCa. 


<-h 


la [lw baiDJ. Tlw of tills agiwiYiaiu ii to [Ia clulr lunth, so [tis>' uonoc 4^115' 

niul:i li Li] tni-k hihL lw ll Eia htilcl il|a [fr LXlbi iHlk^failii. Rij^iil iriHlidaii s, [IIhii , 

■jn: psrt rf Iht tTsdlui Kiinl irwchnnlim Iw- r?rllli.-jlr turt fnrrjiiB 40 !ht l-wm 

meniben An iTiporun rrie rf dlrrctm ti ihfc mocM Is to serL't- as (hr intdiitars Jw 
1he-S¥jm nwTnbFrs^thr TtuLnrtHtFn depute? thsi iraj^arliF imcr^lhem iT'fT 

cfTteiprlai! nrxt^'. dt ol^ she dhdEtin of cnrofprle: ouipiE jikI ^ioui, LtKIDIi. 
A^ ouch, E Is tinpof [XE [D ihA king-Turm htdtth ud psicispArliy of ilKi «ciidrpf Isb due 
Tpwn iiH^iEil.vi b vbfbv I.h^iiL niHir jTvr^ jb FhIi itkI 1 1 

L'ndFr t™n pnxlut^lm anslysh. nmrsl rFPhim of US corpcirrtF liiw (hsl 9rv 
Inronsiscorr imUi shsnhaldor prknac^ sruko smso. c.'umplo', shirrhcldors mn' noc 
dbixfiSkcdcsorpctlc^TOLliiiMafs.^of dHTUoddlvIdiifuls.^Ai'dchA Isn^ IsoMcr^d^ 
dArArdin 111 to ihd- Lbobiriu or dlrafrovs.^ If sins wtitv lun ci ua, IT dl/Avxoi's' dM^.lskii'rt 
T^ikl FpOty In? 111 w f dll’ll iMiw 'Ji.-ft!(Fri lo tlw dlr^i ^iDnrntrrH 

ifiajy rf ri^iha^'w, rlKH' Ei^rl ir»na|T»»' msi-AJ r-|i^il|l,i^ ninr 

ml! to lh! ollstr t«wn mmiberr nrt to attmip! s twld 143- Henw, ir Sor^ to dtmm do 
im UKlhelr poshSonssD ncal Train cht t«din (thc-torporKlcnj orothcrvrlsr onokli 
itHfnsdlvdi Jit ihfr «.t}MnsA of dH tedin, md u laig a dlncocors 4Haficb4 b ruKusiiLlB 
^KHiti Lf-ijirK lylitQ lu difk cliirliJA, etu'M will iicf sw'i'k’El'i^iii'Sib lifer'll. 

Tnfei» [Tic«di.E:f1tTr> rlwf«i> slto rnjlnfen ■whj' ti Friw torpor+ir derlslim mu^f |a? 

piE to n ■LTJir of sharoholdm ® Ic 4 iiD odorsan OKpbiurlan Ibr 'vdx' dlrectof sav# fldu- 
c.bi^ duties totho tiorpcEJijcin Irulf , and lux dlneL]i^ sd shxchakks's^^ And t lixpblns 
wl^ -durKlvildb IS isu^ iiot slsi JkiiLiiam dii iFAk' lmvi bfehAU'fbi vkslscltiks of dtectoio’ 
IkkKiki'y dLElfes^ bta miin tiiubniilov wlut Is oiJIfed s''d«rlJuclv 4 i''Mlr.^^ ti s LbrSvsetsB 

llllll, rllH nllAJ HlMa'kLH irm' 'Wfk rcHrl ].HiBi|tiUciii Eia wf fci I Iih c ^■'|xxMf k?ii 

In Tiling dlrwtcrs Tot o\ 1hrt" TldTjrFiry diii:F^ pnil ti to ncflfct 

dim^ges. ikx iho Tniin first tomirKC' the cmin that sho. and not thC' dlnroton, -^lild 
IM Aixttlbd CO SOI for tho oorparatUxi.'l^ MiaotoMU', tl si» wTti EtH- hiti snldlrDciofE 
Jlv Iiai'[lj:h'fedEO]d^ilii''iiigjiii.tlfei (W^it'iKirS ^ i’fell Id Ekfe illutS'kildAI IhIU fe.HJd liul Id 
II 1 P ri.TjHTfe1ti:»i ( jTfe- Cbxk, p- fiSSO ■ 

Thrsoom produttlDci z^ntooh lu^msthK occpcrolo pcrTtTmsncr imist br 
jTimijred In muit^lt dlmiiBlcos.. and shx no slnplt mcasurti of Dorpcrzit: peribrnunoo 
can kU !hc wfacle- story of how thU she oorporjllon h doing. [rin: Is luiponn . 
bociLiu, uvoik Ehcnrjpi E Is itd^ odd slEiJki id irmilptjLelat, It sfioLld « Iboe rollacs ihfiic 
.IIIEI riitife< lyibiiirlil fehnVJirb In hi^' titL-Hii ihy llihik h llw IthIiih df llwk OliAii I'n tll« 
soTTtoTSllwi.Bwl 11 ^bifmjItiTS “drlhpr ifit totpottI tfei tJTnwIIrRllirmptoladimsof 
odKTpartlclptnis.iEMtonnmdoiisvhKhH' k Isfolrly anfjtoursol^'pmtnilrgtltsl^n- 
s.bl jKHklon [D Inwiasiors Aiii bUbfrerm -itgifiUtfsbkttg |uld on iftno? Ana Ehu operulaits 

jiSd ufeKI Sd^uAirtl k1 dfe' IkA il'felg^I f-^Liig VAill Skkrgf.kLsflJ blDLi- tllw rdrlL^aaiW S Opn'A- 
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Fl<c**-t ih a G«.f»i-i Ecoppwy 


Aw ipjwi'j. IHjIUllfi. Tcl Tbkii to pH ruffT^r^i? pwi klp"i1i. l^hiH. rptrir ™|i.ihiI pttI 
K rur^re^ repon ed tT7 iT'Hton ^ Atf app mprlx F v.'i^ 9- an di befKTks be< pa Are [)F>v 
:DclTioliDg^} baliig i:lsve'bpod md riiVh' piodliCEi EnJig InnodLccd? Arc ihu oiirtpir^'i 

br'^'i^Ur'igpdrAi^rlVA^ pri:E^UriMl?AiV rVui'PtgAIFviVf ' PMlbitT? lnKV! ^^^'1- 

AL C/kLk ra dAlhAM pJkAilKl grpHhTlI JuU3 Jittittli, JuUl M lUX, Whx 1^ [fh- CJiLiU ^ [IM 
'i+TlAapf erriiJli-lfw'- l>ekiH Irirtipiil ^ihJ prrfLpn^ fcw Ijiriwjwl w i.Fpjiinli'V iWTP'if'n.ijl 
kini' b ttme i TuhiUF urerielcn plin In plxe Jt]¥ pHr bcp irarH^KinFrlt tean?*'* 

jUuw of jturohcJdcr irTiliiD I^Thfi ti Is id m uu id mDntiDr t-XK- 

ui hiH, and [D kiDiX'pc<ai» bri a Dnit'ip:aiiulci'i ijuons. Biir b«liig diirfiLa Dniaxlar- 
PtPTPl prrl to piKunrp- iV^Fin I pi^tJF- h iHr 1 P iPW«n F <4" ptFpUjnrpiirR. -piid tft 
C itiK' not ibe Dnh' meHAirF rJ peHbmuinre' Ibat -cnintHiTHF eaie nnd ilrnpbctkv of thr 
jhart prtD mcnrk , In Ike, li pm: af vriuE mat£] k luch a ElongprEm mcuLin' Td rcl^ 
upixh. FckLbtrg Dn^ DIE Altua pi ka pitffLX'iE'UitDw Hi'ABufagKE m^'iagars. dkOEincfii, jr'a- 
l^ai, xi'd bYViHDi'a ED tv Ife^, ED idv ilxaft cut In dowlDfiL'g t-Df porica uiaing^as iixl 

lalMEn, Mhl III Hi-Hhul big Ihw ■a^ I|w niTli |p.-:lia^^^^ 0 t~ wh^, I^ vrrFpij; thv aisvnngF 

thoE oftf ftniirlil gitn mattci:?. a niDncnuinliral FEKiBon itvre rtlE'ie tan IrKhencflttY 
□liE^ »n[] Ehc mnaigd ibar pDTStxuJ Integrity ami Epjsivpi'tin' twhnElor dD noE FnafEtxr. 
By EDnrtwr, rib Eun i prDckjcilEad Appin:DE:h urviphHliM pKh Efpi'iplAMiry of ilrv prcilslaiiri 
i:tf j^.n.vrn|iigAiiH niv-i^irn p ni.ii pi.Hr<a to i Ih- dfriuanlirv !®Pep»i rfihF.lidi iJ 

CDTparaEF esB>cirtli'«-ind dlnjctcpn.. md Ihit dlrectofi- ind rjther team mriribFrs 

ETte e«pKt[d tci fEupcraif wtEh utb aihof rnEher chon uy ed juarnce ^Iru ic each cdi- 
Ais' v»paiiu. 

PiUlTmIi:!' ScTnJE AiKl I tlWir UggaStOd AlSiWVtWA (BtOlf Odd ^EU, 3!l]] t^ llut DiM 

at-iy to siihVi Ihv-^i i.J' ci.xin^'iriH rJt-Firtn'i h iFpl thoy jp^ E:|u|-)^.l w|lh riukbig 

thr Iradr-tiBi! 4 lat lee requ±ed to tuerp k praiiucth-r lesr^ rqurlher, to makF T.ce aU of 
Ehn eHcmdiil jnernbcrsDl' die Eeam pl^ &ljHy 'wlih ckH Exhor^ ituix ihe ncceuary lidi^r- 
niixlDii wiEti dOEh Ditvr, and DaxliiLV eo Li>iirltLiH. In sioeiv uioa, Inaaridt <iu^ aho tv 
itpIW iJluto tc l»'lp I m»*nilvTi--:lr»'FlET' " i*™ c/f xiairh p dlFFi Fin mv 

tD crrale nlje tor the rriiri. 

Onn CLEmmcpi crlttobm tif Ehu-ieam pcodtKitofi analyxli cf CDcpcrate gover- 
lUihra li rhoi , U'hlb It axpUin n^liy eckpcEiti n liw> jwwiaii dlrariDri id mak-H ii oda- 
cdf^kiiuflgfiaiiipvtliigLrxaiidiiL'iiiudLd'ed(i^UliEg[lw<itcDiKEDn^ litilu biEarasn 
id* tHi|-Hlui#:k4~A, f ijrito aiiP -ra^ialFln why dIpHTicji h wyuhl li.? wi'ip^ IncI <x- tp^Kf 

dethiGPn-frjr 1he beneilt ■uFiItf corpcrMlDn and rut 1ujt for thpir ejuti pertonal benF- 
tiE. In EEiponH', WD hkni: argnod rhra ihe effecihiineft oif Ehc syaum ultlmiEch' rcIlEH 
on CDrpoFaiiD dirverers bah^ CTLiicwanti^' (Blair and Surcc . 2lQ0La) . Alituifgliia selhdl- 

■rydFFrnHl III thr knilc rd FtH=rtoirrtt- airl iFgJ ifomihLuk^ '"'•d' « rFAjp-iiivj nuy >vyiii 
ral'i'F. vubnHTtli! Fmplrlcal ei'IdencF From ctMpml Ive gamr eKpFrtmenIa luggFit i 
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l llirf Iniirun JX44 iKl jlifrjy4 rllK LLaUly-i^rt tiiiBl. -^Hlf-b-'ilHWAd ^'xv^lqir-^ EIlhI 

IHTj^nilxlM JKirrjrnfc mih-h- tiiurnii wini iw io ?rvlH| ^iid r(il 

I’unil iTiHsqge* if tlw wcfti il^ali EeD Ihf m lHit ■tfie^ m- Tsptcted 1o Imit Ihs- rjiher 
:ind iG bf Iriui^ixil^' thGtnacIvc-:, and iT the- rcGncmlc IntcrrL'hiM tD break 
iTiJrt cr ^nfcfoct'' jrr mtjl cri-TnB-'ht-liTYmj. then ttw ’■■ast irvijEirltj' <i pvoplr '»-lU rhoerM- 
ba- laacpcratc-. Ahcrrucb'c^', iT chc iccbJ cell chem llurt Ihe g^xne dii^' are pJ^ 

Ing (oi' the «3clal Irmciracclcri ihay v* bTVGtwd In} batcziipcctLwGru InT/rhlehchey 

Bcie utpMtul Do^ uy ^Ui u rvtiji'li fntBMy lU chi^ cal'!, umbi tfdcr^ujbilu'iiiJuLcfi etbr 
|jnu|h, rlB^ii r|nE by “ijijl irE^ |v^qily will iki [RViir ^iii ^lul , 

PniTifTjrir Slwif pnd I Fnrtbrr ■JiK'ie tM,. In prBclfcT. Iqirf c'lJmiEalrrta l^nd 
t^k' rncf.^lG CGn^l pcoplr Id CDC^rral?. nJ nmDinlr taernt hr? t^en acini' 
coapcrKlcn (Bilalrand ^dui. i!IXI] i).^ when w Dibicrv'Ei «»prf Jl'hrr cruitYvcftll^' 
btiibK'iDi' Ijb ihe busLiAsi wiarid . tluncbi m chic chii k-mIc Is drtvf-fi EiH^-sccbL 
ntsrms and OMpociaikzi] af crustbmrh^ beluv'lar In Ihe piniciilAr tcfitexi. rather than 
low Liy ecet'ian'ilc L'cencIviaS' (Blair and; Scgu, 20{)I a and !K)DLb} . 

In GftiK' wiandt, ww tbibMV clu irw k rlu I'HCtchury -glna chac licdch lciiig.-Tyi si'i 

lHu4rvn ivtlil kliirl hh 'h Triw Hvrn WliHir wi aihj^ly |iff|al 

Sid Inst Kt;tleml InIcajInKEMre li bi plbce. snd i b probbhty ett^tbllj' It w i*h?re wch 
hfraSructun' h mlsitn^ .4rid, H h rlnr^ ‘true Enr Ihe relatlnndilps anrtinp. all leanr 
mcfnben Ln a ctcporacltn, slrtoe even when iaw and InKlLirtkms an nmig. rauni 
ruiry ahva^s detJInb w adJiKtitaM' ithpjEas beewacBi pinlelpaiins In itorpeifarlcin.DbAar 
du bEIgc-ji kai'i ^aah|gbbE'iiMtrsaitd ibw^tils.i'' [ItiiiJi u'rI laj'-gijHilaji dlsitvi^' 
tIaJ mle of ecarficirifla dlrecDbrs, In this tnnMKi , bs- be jMopIa 'whenn tha caan'i FVHni- 

Inal's Brnfi dfb^ £Mi ri'i^, llta WbU Cl litn^ i^l liilb^ri^, nii Wbll ai Gf bbb- 

ilmi aril ; 7 x>'l.|iEl|(|ri‘|ri . Jnsl SS l3w Inraril aia I' P"!*. N’ |l>■|l■■■^pl aiTnii|{i‘ 
mml tD ftidlltTle' tre-irt . bmnl rnrn4*r5 711 .™ br wen as Ihe kwprrs and iiphefctwKjT 
the setn^i mart. If the seam men'ibers perreCse dlrccTDrs ig be these thlngSi the^' 'wllL 
ill be iTKire cg maije [hernseires \nihefilie'iG she Gcher jTienbH's afThemirn — 

aGrrim — nukls^necsiuary enree^prSu-cpeei'lc UYUMUYienef. 

■COMChjisiOn 

rtilstlupeer ar^es that the norkan that the prbnery.Gr In edreine sienlcnnr 
the ^k' leghlnuce ^jigIsoT tGrpGrabe ncrugtmenc ard ^Gsarronre shetJd he ce nmn- 
In’ilza Che vatai' etiha sharalieJderi Intaresi Li ttieecfinpK^bbliGiediae jHrluefGto- 

^vYI Jii'^J bjn riiMkl Wbui^’il^li'a-'Ea jLAiE Ehui lUdui'H -1^ rl^lv I iliLidiCD'i JlJ|A 

un^'^-uirpari^wpinjcLpiiiJiii, dxnii how iLuKUiiAl mdirkau woek, ftbouc Iidw huiiuiL 
'Miii'k r-f>g^hiiii III ^'thi|Xi, ukl if^iuT Wtul 'div a'yi^ ili‘<in. Ci^lCi'iKy m rlhfw" 

p-T^imi^flfciii^i th^iT?|-ri|iV»’-"rp llw cjwrt^r^ ntcrarp^JMihirni nw ihr 
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1 ^ [LnFnhAHra kHE- Cdviiki Tleki ih ^ Ceeul Eechghv 


i.ldlir^iiii'Uliti IxYk^srfl'ivrVi^r i U<; uockficlr^ luc ilvkiyf i'iinAcrit>v 

i nnf iinJ^rlvlnKiTluT-i^r rq'jHy v^awirirjl niMiw Hjrn ■mID it<I 'i«ff«wUY rkf?! l.aH.1»r 
cf riming cccpccaUctni' If rhn' fani] icfet^ an 'ilurT nJur, or i thr^' trc hcai''l^’ 
Inunfivlzcf] whh imck qxluti, or If cboy jre coisnuicly f-TjInDriblt do bcli^g OLtnod bi 
a hoKlk' ’akta^'cr; oorporaic law duo: ncx requite' iharchaldizr prlnucy. 

liYuiiud, ilik chAficoj iugg^i iJui, atpor ilu bnJe I'laliurkii'iAl 1^ lii 

pl»w (tn> rf 1^-. mil wiKj.iri’nviwI rtur!'). pi B'«>tH:«iiJ^fiii HriTiurttra 

prafHilcn, llqkild IknuicliilirarkFli'aiKl vi adequate- Kcurkfci rej^ilxloii ^-^ennl, Hhe 
prliulpal oJeerun luetidcd to tasier wcahh-crcjElnq produolM: acrfi-f^ mw bo i paw 
Affij] ui cf ruk-utkJ liof n-it ^irfdukbliiqpivwiil iirid gnup Lin<gtfy. ImIw- 

KJT Kirrnin lunn itpt!iI»"I ' ll md riiijp.*rtli|lJf v In-lf*" iMPi-J 1 >'|iJ ly-lltti Ipy?^ 

eoninninttlK »i 'vhlth t opentr** prrKliirtlir aritwttkr wtln a ocepora- 

:L:n proi-lln ana machinlnm Ibr eriaDarag^ rooparattvia ang^bgeinDiii by a iiLinbnr 
aS pardklpams In. a onripliuH cfnerprlw. each Vh-lrh dllferaiu laltt cd pd^'. and each ntak- 
hng eorvi JlMcloiu due ara ac rU: Li if* VMiiura.TtH CHperpa faro-i IkLlltiirirt caopvr- 

HI^.III I,U;^X1IW tl |iV1 II l||li lip I E ■' IfHCill^ ^£> C;r^(f1||l7rV|^lE,l E.lltvT 

to nwpcralc. ind not 4 d Iq hd.d vp Ihc- ^hrr p>Brl:k^nt9 ^ I'hmbmtnp 1? prnru- 
cmly la-ldiilravp thedr conirlbiitlDii. [fany da -sa by y k-Jdlng udilmxe camial Dvor ibclr 
eaxt IlMrldiP pid OMf eup^i tf«in itia aixarptlM la a baatd of diractara. 

Tl* Imrci [iKi^E-rlijn (buHTTi- nf ni.iipii|P y |p»- pnhil i lo (bp i.*nlta| "•H.l WipIpI 
role pliyed fay corporxF dlrertm. It al» sup^mlhil the nomw and itamind]' naalb- 
tbhad for CDqpccaia dkoctan and odiu' carporan- parrJclpdnB — dK- mLiLcI expHta- 
clojis cl trunwDrtl^' bobcnfoir — may be it kait as brfKxrant tDeorparacc perform- 
arnapof la.wspid.kxtlDurlriiialami'giatrianis. 

Of-ix.Hii-ui, Ibrrv- iiiiy I* lBarlH|ip-AM -fe-) P|iy ImtJpL !ijx-ii+i nrparirtH arlPki- will 
ocraikHTilk betray the- truDf tbiK -Dther cuponkr pniirtpania bpie- pibred ki them eiien 
i clw liwi wd kisJiiJilona] arjingemcnn are Hran^ and the rulrural maisagas 
pafcLvaar tranworcIw'bdiavkH' on iha pur af GOi'pai ixa UHaojinwai-d beard lonanv 
1*1^® Eiji 1 ir-OTiiP*j-?lT- kwden pe t-^Hii biw^nV l.apnJ*KW t«|i.]i ' 1^'- ■dut-e 

Cnlder -lalue I; the- only prrTcrmgncr itirtrlr that nmHen, and i oorporxe dtrertcre 
and ii^fkx-ri iro- canipcnuisd In ihat give them hf^-poviered d>cnnclv» na hacLK 
sak-Jy on iharthoUcf ^akte, then we foauld oat be nfprbed to hod that dnee dVltors 
anddlnaeiariara monr lUuly tciiiaglaet iixb nteaLksaalmiiricy, fH-ruiul kir-e^tiy, 

niKl -:i-rinriPTrm-F In tlie niiilnnl Ivrad^ id-all lie IP-lk'^niri-p (n Ibp-i.^^axJ-H Hi|ln | p| l*i 

The CDTpotTle -Kinikih of fhr Int year In the UnSed Salei- hme curaed rien 
ihc jncHt -nrident jdvocitn d thr shDroholtler primacy print ^Ic -la bt^ln to [jjaslcn 
ilu wltdetri ct a Hfiivta tocrceusMl-tti ilura liIliii. HArwd prefbuevr Mjcihpl lanMi, 
ftir eswiHila. rTw wv"ei' ' t“( ■!*- [ffu] -:.>r ixtri.Tii-Hllniiii. Ybemld I* Hiif-t^-f eipil i-elip 
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C :^P i i J.Ti CfMDMMrL A>ai C-saK>uix Plut-tbumcb 


] ] 


maKtirizitkin' 'ivhlirh rrctj^fptzr^ Itw V^lur mulrlziTlIm la n« a vhjon -or a atratcfL^f 
EiT nvn 1 pu~pqk 7 but Dcit>' i 'mrKnrd^ {Jhik-h 2(XI1. pt 15^ A Ksn prodiinlan 
upprcoch *o 'undicm'itidtn^ CDrpcrxIbrn 'WEiiild the -sin'it rolp Idt ihanhGldrr 

v>Jut, vb'fth [ht amiindiiDnT Out iturDboldcr v^luc If onJy cnc' of j rv.uribnr af fODCo- 
EKEb.iU trf \^'hi7h nnii) bc' oanldrrrd Ln )(»dplnpauef7iLI mirpcnle'pertbrmiincF. 

NOTES, 

L Sh- H jfHnnn ind C?40n . 

? Ih!' "ozfHefwia Mi-^ modd cfihf onrpor-ncfvrmiii-ln poin fr>n\ iIk 

A<Ilbi> i:^ Jl£i riKPHc rf'i¥Hl:'H!:ir«hi:i i:i:B'pi:ii'^ii . . . 5iiim LbDdLiiiiJiiJiLutApiA 

■?f tfHPrh^fr prwflcy la Mr#lw1y1o undom- lla wccwi- Rprw»»^ iJk hp*«y' 

lor UHr]Mrilt' Liw^ |l Luainiiri xuJ Xrjiiiiiui. 30Q]^. ^vfvEcn Elavnaiii did Kr^iikiitin 
¥Mf# fw Ih* nrfy prcrrirwil ifwLrikli In lv|lm# Ibl Ar irarkn raplbjlon apd a|ikf> 
hidduv |ji liiiHL'^ cnCpu runiwd .4J udm lU oc^punUM ^^fwifwiLfc'. EXirli^ LIm 

bM rpv.'iMwi rtfrii# L&9fkjR9-rciriifiar^^ bud Id< dw dl Rvib 

i Mf\ti qF U'iiJlfcr^ieiYUjUi k in djuV^jflian^ Uri Icdid^UMI fDalU'hh Ot ^ifJdA 

rilH bm>ril3L*iirAiivhiw ihAi crvpinifl ^iMiruncp jrrji^iiMiBi 1^p\^rrtd Rajlc wdt 
:ilid- riCiLM Lhtf ~[lKHrA!iea Of At inoorpcriu-Ajwi rune tciia Mitt nffki inf Adit- 
biifeJwn. tlw bi|ilLBy i L^iUihnil likajiilutdhn, ilw Lnt^riHl uf ^■mUiLAmi 

jiHl irMetHdefto'-Hl ihr duK? tf boiid [irKnitKFi.''Af orStinmitef iSHlG. Oc, EIhUlU! pn>- 

riiifvd uv/Aiindi rrl m^rilin.pfnwrtifKV ipfA^rmln. I ^-rnmUim, RrvU. India. 

Turt!^. IVjjnf . Lhr JTillp[4nH. ind Ot«[Ela. jikIIm. In pxinfTitiq! wHbnlir CSrfiintnlm 
Fiinipun Cij lafwnllGn iiiJ DsmiIi^iiwiI iir^ifKil r^inaJ 'minfl.^ln' 

fill Enrpx-siiEfli In ptnrKM bm pr-v*T 5« hlip;,^'a»w» 'wridb*** «iVi+**Kwnrri'' 
cB,''taiJira.kiii IkewI uii 3*)il 13; 300^. 

3 'A Mniple i^urvurbMi jceMd coriiirkt jfiidfiiuit ddT«iNLfY>uU > — a leu in very i4:eni 

yEdn — In Ar-LinA- Ibn arilrrnvp In thr v-arwlarTl armiiN |>^'*afv|inJr|^r- 
UElniLnJ autluJl pufeiln btHai VEU^n'li:: LiaIla:nl#a.1Tbi il«vwljj|E»d lui'bI'mi tMrJu bi' 
dirtinfii knv- pKTnrmaH wrt liLEnn^adinni In- Hin pf Inc F.c4 Adan aiwl mnllnenlal 

tuppM^i LOunukt . vyticti em lea ni ahpriirie,rc rtiili iIm ‘CO'deivI airiudcl.'L'k penKV*! 

Eorr^ln Liditda, oT niLTH, ■Iv^jni^pm^iB^iuT-aET IIh i\jiMlnMi itgcaK g ia.' In lEDpar 
E»ii ‘Viiti ih: uw^Jief HOfuimK iKifiaTunu' efUt tieemuL beenderaifu inef' 

|1[.a-n.iu,.,.lKraik., un 3000.H. 1 ^. 

A TIh nliini in ■ •iir' iBiirl IiitI iiintiri iiilir llniVAJdkkii 5004) i ciudulS.K 

returri ^ Tewn Arcfjjli 240^ IJS itArm. bv If. ^2. 

t\ 5#*, v.^, J. li. ISlMTirdlh, ^CviMlIi III PiijduuU¥ll^SJi:riM; hiJiui^ia \(r EtiMijriiJrVMWib, 

l^lill SiwT^VTU.', I'^d^ I S MOS. p.A3. Sw- M. Hiny &ifl ‘rirrvmpMi 

WJi I'lk tvd Cn^ ^u'tiJit4' HHR^Mvrbin Aid. D^. 211. 20K]. p-. E-] . 

6 Si (I' 9^J, ^ T-UTj Uu hl&rtelJyi uiiiptLEriLKrrttrtTitdia Lud 

chMi rlMWiiB III th* I'BGOi, 1 9?fk, uid 9dEi}i jnl lri|^«vnJ paU Iricimir4 f«r jiTfmJrilkru 

7 Jmnn md Ruluci vimiruilAFi Ihf mr^ nlilmc^ Sn StxHil lILSQDC* bir ui jrpi 

mfrfttw llie-jcwnhf^iM FWs«JNli^f'^=tTiHrt«l?rwl-nKW5«1lyr«itir^>Jwi|w*^^ 
m i|ipi I ■ Lu 4iJ j LnliiirJiioi^irMJL^r^lte cuiiifH^r^ 

R Ikdlillm Cnia DuimiJc! PrudkicL fCD]^> ^ fw d L. I pvmiC .bi 
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T 4 CoaKfldi'ra 'C-DVUHdHCl. Ca# IT dL hllMI IH ^ CrL-MJA LirOfPOWV 


Lht iHi diKJd< «i II ] pefoere mfi^oif^. ^xl Ji S.S fcfcmc per ^cv In 

ib^ irnm'nrBinl'^ihdJnr F^nnnmir, C^i-^Miinn-jiKi 

|Fi h^pvVi^*ftl^-niVTl.rx^-*'mrH/rvbviyd 

SS I tvwwnime - ftN APjn2 . 1 

9 ^.c:A.. UE4J[>i,'l'&K.t.£^. nwliKh iM BuHwsiSMtiiirAdviMivijrctipdnCdriMfjce 
■TrtiKrnpniT 'ijifrl ih>J "mn*! jurtftin" rwfrioitr^ »tal 1t^ "pty^rino'-Tf Kiie' 

DHvm ^ofuiTiK c«yi(lL m tfihnLf ihve4ulil» vilii:*' u- itK ■MtfrrxjHtxt'i pciirurv otUKOW'. 

Tv.4»xvfc^ir-a(po™f«»n(^. ■'(jiflJ'^«l:^;1t«0fC[)iTi 1995 (OECD. 199(1). tnnjcj 

KMimhx M<(iijitd -dutttiolilef prantcy penpHUw. tfnphiflam di<i A£4d«f n#if . tM 

iivi lyiiii^ ihx ^lli■^v^fI^l^^^nl^ jiH wpih 

mpffc Ai efTthKiMs LOfnnhJDHU IhHn-a rujj^ «r4i1R!r«ii moiiDujKmilm . .. .,^im ihK 

V K •bmf'Ji^ ti Ifi' liwB'lwTii fimw nr finn™»#tininn lri5l?r-»i^hb.f¥Ml|i5 onropni- 

Uin.«iMi^^L^iiiKjiJuiL' (]OC*CD ]969l. p 33). 3iiu.Bbij Iu«^L ad 03iiJh.'ai (31]^. 

ID I'k' piHUd l» e^dry im tiuud u Jf-rdin ^rd MslIJiik ISSHIS. 3191 . wlu nwied liuc 
nrBiiJwiki«'"nif ^np^'ViE'l JVik™ wNrh wrr (tM-tYirf mmT-pnlrn ct1»- 

Lunthpi' uvuiK! iiKfevidwri ' 

][ VjhprUlMdor!ihnau3iiid<v)^]|i<iLiUj[KjLooi9«iuiifuJ^>:uiinuHnuuuidii:ilkilJiu 

Ibf uiJiH-awirt bs'ynrporwnm hwrmKsf ilwiiluf Wl <*«■ jnwydif r ptiTKipni 

in [td ciwrpfiM' riHM Idt-n end. H« pyoyichj i bMiiuiu^ di^iHM nr dM fKrrdilidh nT 
iTw^iijrlis. Ihf nihf OTsitfJ ilie- nmi hnm ihr p^nlti'iwmtlpjntn nitwr #sn 

ibirtldUa'k 

II Dpllub. which ad '<halWrUyu''H<ul'Cln Uift^Fid du IkiUilL iTn L|jhl Id lid Ulddi ly- 
Ir^ VKUit^ alb rtvd p^n unlll Bfiafl dj^ntkn rldp hamma mniF valufaif Ihp imp 
fbJi.y Ihd u/ddtlyiif itiMk it biClK)^, IlLu -UiiCliidilui'T Wk hidyv kiUldd IlibtllLV. iWkii'i 
iKHdtfT ripluT? iB Ihf tnlHikl cviirTxnflpmHti. Iiul 4 p nol twr Ot dydiauHn rlik 
]2 Hill ml ludiap. r^lln a vaainrpowiillHai lud rruni^pd In *iawrim dair nfdkn and vd 
did XinaL. dua hi daih aJ Ilw^I^ dmJdniiJwa hid M|nlCiU-dda'i'indA 

imIHLffi afynalk' [Tpffclnl hag. 

1-^ !^nf l^ah -^ifi 5rinnl (^D0| fcw.^n pvfundHl p^plari^a-an, ^aand nn npllfwn Ihfnry. ad''a''ilV 
iiimdiidili^.v^H kjc-aliMaIpJiJciah rad uipdvidunl Lu imMiiddi^ilai Laid v.Ah mdhd bir 
I bn TirpyrAlnn . 

] j IdiKiih' C?Wli) ntdfa ijrt. dnof ptutIh!*; rnr IlnaTld (■J)>n?l arnnnv^ ibf hiind riijhW and 

tmuMi In dK wmld. Amlidikfi reuiru. ibodd. nn .» reasi. Ek- w 

Ihna^lifKxri.iiliy mjl nf r»| 1 ral. J|iil Ihf IP ihmiw bf an-f Wd:n»WTH. By I>5(itr^>l . ■iph*- 
Ki oTnihf rcMunney aipd n die- nurinrnk'ai nltnt prank ^ewyullKri «r nnKiiat liipiiu 
Ibiii ndaki ^ akp In 'inaamP » pipirtiim Prnm r*!' pi*d nfadr^'. nw ■■«||H *> 9 ^ ib*' 

Un mi^ wmJUi LhIi^uvImJ tkaii'fwald.pnH be h^HiuhI ^ Udpiiili 

ind nnl- 1 ^ l-hp p»iydfta'a(t‘»afK4* W flldl -51.1 nil PT dph'? ih^pid* hj-y-lir-atl'P^Ind bJ ll*P 
■ ihlcirbra uriiHDinii^ Uif hdui uf ■ tk in bv liHJ^i^ ijnH J b>iJiM h* ^i«b.bb9vrL 

]& 'la prow dkji J. nuitttt-4{dri'iioinoj price iociiiji^ rrflnou ik' ir ^ vJuf nr ihe- hcutcv 

iMiiikf nHpJTP Kidif’iiKKpnfri™ ywh'lo inHa*» che'‘'m(''dtik' Hmc* aiv ipd nf bm.-elrnf 

KdciL prcei. hfe no dKir uu vdM' b aonJio'itioii^ jiid uniiuldiUy * hk of wticitiei ihe 
mnW bHlli Ijrt In rppi^rp *p Vb? wilin’ K a EPnd mnrlf |. k liw martf r prTrf inclM 
fmai Lbf pniikLnJ by Bin miiJul, we -uii mma' L«D wImCInt Lh«^ |jiulitaii fa Ub^ ilii 

mfiiW I j'liTT^ ^ 'hf pfrMwi h Ibf Ik ncfi •■fflriatr In 1 wrn^nl^B ^ 




53 




IT Seoul ll^HlD.iiKlSKNLfl^T^.'I^WMOckfii'lGnlnLISnnennad 

nutimf^Trijiurt In Uw-fulj' eimnihroif IIw Ckj*' pwlrt « nv^ ih«i 1 1 .flW. 

fM uiUtfV^jk-l'Al^ uklOf UAjbd rtM-T ill ll oovtOAIUj'UO [Id. IIn Fill'll m I UUL dL iILhjIK 
oluoRod nfimich bcivntn ih- ifirlfM 4f SOW-vd i1k hnuneiroF jikI ilun tiMk priKt 

Him MELiT.riH M biRh ekiKi^ 

10 Simjl (300(0 rffi'hw.’T»twrriiplr^jfpldri™-lti»criifiif*™irfvin™i|«ii5«i>a'pof7l!ii liiT> 

ajenk fElnEL iHy iJnvK' ml lminfilN«^' 

I 9 SlianbJilpr prlarun^ jdmcdi UchifO Ji^Hn. (UN] , p. 5| .dLiiiki^djkilKUiir IlkKcy^'^ 

■Hhld. lu WW 1 .U IFh uldy dlAia'iiDyu DiiduiliUdd |lib'iykv. un Ibr^nUhiilliil 'll bJu^ 
loillj' 1 ihh.mJ((i tr> nueilmti' In n^jir ibTi-om ■«itTw™<n<i ii ihr vptw iji»^.'»nfl ilpl 
taiklur Ihi ■_■ ... !«««■ biiBTli nf lUmlnm iid. powiiMim In Unni wfch m pfin^nJ rrl 

IdlOfiilH pii^kii'i ||i II). 5n iiJai- i^ikJ uid \1iidw (390^. ^ Si). OF- lIiivw 
ihK l5 nnt' jn tejw I h«lr cvunifiiHl tn drvrito ooeporait in iff nw rH’'"rTBil' 
'mlEitlrHi.' OoRminhla prfbir Ihp Iai^iu^ nF rrua^nJialkvi bfmiui iiisAfvmll~iJ rmdah 
cm lx ixKil [odfurlbf t dec Mofi- null iHpn»[»bi!«]' on iruumlTHlon. 0iie pi> 0 !r oiRin 
Mon itworiitj iHHIwotsI In pf*ci*f . ntinne Imm ultal h nvunr In 'rpairrtrf' Ijii*im. 
glidv iu Ud iiuilli^ii - 4^11111 'tadU'jd ^ dcLUn^cliJLi'^ifl. J^icJi jiiJ UWfi Id il liiliiL 
fetch [km SeeC)Cf[jiHlMtii[li(ld(i3|.«i:''iiUflk:n(i'' 

3D Sm G. Jp '^iluYliik FnJ PiviIiIltI Cblki CTiiOl uri Kuldr UcDiHup^ 

IJi*H.C)ffkl*.to CulTheirPw. CinnTwn.cf Colm.” HiJU-^wfA^niil. Sefd 12. 

21NS,p.A2. 

21 CdjjkodFrciadbnikC.SlniiB. ^'l^-AnTlwwCEOiSirdlif^ Mini Du PHl^;Anilyili 
ShijUi^TliiC Icip bjOKUlliAI. Fill I^ii4lii:l JCc^ FtUhclJ Ptta Lpm A iui. ink. 

Mprfh2i. 

23 Sff [p. nipci nore 3} 

33 'LhjiitpiASiiij Sijuck Ofcjoiu icod'.'' ^Ln Awfi i^.A|±d T. 

3l (ctLd cld^ VH:r« br''iii,^L Jt^awn lAniltp by tbo Scciii lue^ tnd tjeiLkii^ Ccmnlkikci 
(SECj . ind nimerouiftucfboyifff. lUed !kiwnili! dtcf ihf tKounxij! mmlpuliilom ivcrt 

rrwBlHjndSp'^iwmi'jhom prk»cvT(|ipje([|n ISfl-Thew ■HTilC."iftlJ«i t« 

*is^ Sepici'ubtc, 2DCIZ. iihini Dnclip i^ued do fu^ dpi UKli lb inlliofi do iauId ik-Uuoir 
VikSec mid. iiM tn 00.000 DOfec Utihr IFM clurjin^ DuilapH'ji] ilMpfcnanende thinned 
ly dip'SZC Frini-n'n"%unili^a ai i£fckJ ■li' i pplbr Lunifww.SiPi k1. SfInHiJiT, 'Duid^- 

SccUeii'itid Lldi^ihviib.ilM'iEC.'NilSiiKi-jtim', S«)iL.b, ZDOS.p.d-]. 

3b liiiMil'itrdicidoi. (MDnucyMtfiCDiii MiLkdpLpii<ii^ii]h£h.hJleD|^L4hJhifCD<iDD^cprtdid 
The I'lrw ilufl [oc poriit irdMeeri. AoiiH noi piciuie Adridemi clurehcldK velue mul- 
nf [i^ion. nmjifieiui ‘ainiTri'Jh") eiivl c-t> hf n-'tiiivfil'G hj tk-Tcns-rwi Vuflh rfo enm- 
•fitt/ d. m undci h'Jii.ed «Dck,' md vokcipei^ of ik dm^c i dF dio oindi^ DupccujUDm. 
AHTK. See Fiiler indieneen 13000 .Tiih.[oocfnDn. k OiMld be ncced. !«lHuly wdemfnft. 
jrguiinCj J iiM i ii jnd nihin mdi Di llv I DfiOkJuU^li^ IidxIJIh Lik«Kpncin lh« ^CMimb 
llUf they -iffiiDjd ilblj elcjlijDi^ uF fcitu ^ UlnudlilD iLcDi DD lliii bD^MilMi. 

3li Ijcecpuvea ic uccii)iiDifi.’iliiE umip CDCDpcu^ >idi WxIdloOfTi ccpuncd luch pi enpi'in do 
ilK fjru. 'Our pefFdrnuno! dU nor rvjlif cumpHif ond ive lyen' tfiinliK our- 

TfKTf."’j*l Sprlnl rtdfffumiWu-WllllHW'T Ivmiy Sw- E- ^t?if » I Trj**lo^r^ 

WicMCdiiii Miri#.' Jdn 30. 2tN2. Skl 3. pi L. 
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? ^ CoFj>OMn ljC&lJlh<AiliC« qHD CftMFAL Fli^ Ji ClCt^L iccmmt 


^nirt ijROfK^ nntwK rfeai *vm If Cn^i^ anH ^iilwran|in nhjt iHf 

ilHiiLhwUuii ^ i£iflp0Hl busiJi AiJ pukui pllli emJuLn Uk i e1«j m b iJuii^khii uf 

mfTtp^iin hfnjnif Istg^n ncH pii^JlF nfialifrufr 

JrAflD*^ bi j flrai Mw b^d fui iJiuvlMJikti.TlH pn^UiiiL li Akri. Bi bcliik iri. j]. iimimji r 
^nly ^ M P^. ^YK'<^ ih^ 

uid Iu mMncH lh« u inif Lm^b lu 4lai flriiLjnJ LLi rfun^ildcn fnm 

liihWK ilie deTefli^n pJKt-.Tilmwr m^' tfihuirt i nnmj'-^jtdc^'ia jwxl tunun. 

L'jplljJ aid iillm ncHiKiKf fur uun^il#. Lhciiev ouki Uw Finn kiB 

Wf bt UIjMI ffJ^T MWl bret Ail Up. ddCLd4K9n hd^CN¥ DfEk mipCCGMA^ •:ir'’[i>^yi FrfiMlLjC' 
Lksn III rnrfKnlhiTD. 

Scf -rJln ajifra, mlp 3. 

?9 iolnhrk^ rtv- fftrTvMlfwiJir pribTpry." 

30 Fs I Bfwiiury iri^ Ihfl -rlYurLi d'TLX.i^ CSCf* lij :ki^iru.v air|KnJji i^mriiur#. m Blj|p 

i'iCHil} . ^ i MHiurv ar U'le- Larp«'jii:i fuoLi) Ku>iufj-4f loe Cidl'IflQ 

w*^ “dlH ^ K'wwcM^Mri ^Hi.LUjK'#.Ef^iHumJiHnn .nfj. Sw iKf wi^ iJlm id lh» 
C^d£ll df ICliUlLtKlMj Jl. 'lliWWj(ll.(lfg.''££t<p_^ttblrtC«.hLdn. ilA-J Ihf 

li^mnlkiruJ C^tirpnrjriv OfFjnmMiTF r^twnrt rl ivww.kpi.nf^ jnl lha ckjfilir D. 

Cl U, iii)iba lb 111 Lib VuLiiM. tur u'lilUlllfjLirlf luUlMlV b'buriw Ij0g4^i'iil MlTbU 

twHoiul' itureholdf r In- TOrpcr-re- iiyicf lunce-. i« B. Orw-jo . ‘Friimmi Itfliy/i LHhki 

IjlivCUl-l L£l All L2. A-6v l-lULb^ Llk# I'liHtdublt 

Cipbl «f hi<v£^kflL'i*i; pliiiiiisKi ho«r i iT)«il[|iiori[ie4iuilH>il IniriioiT Rh-iIk ptcpotc- 

urikblh,) uul IfNk VlblWj- Ikt lln iiupuiMii ^AAiiilih:i> i^Jillluiii' ilWlll Cu 

3] Cu^ |]9%,AlMru0 cilia Lhji Vm-Aw3ibaul'«iifiklcd iHMmli ivi |ubuipdi ml utlu- 

(if^iisui ifc^ J mil: chr h'lk f — cummin -minos Irg?! jcutHnici — iihi 

ilrrHan ivdiui nnii -nlui.'' 

32 UiciVt^ and llildilpln (L9991 n^ui lliK rikcdnd IndHfHrdn-p cri bcml immliin m^- 
[Hl ^ kKCiKijr 11 ^ -Hirfic reinlontit hiwmiM - 1 botnl lo-KTr^ hvI IndtjKfilrni ti ra 
aj-lliii.Tlw-aiijarucI i miuiiiF ni hoard lnftTi'iTalrn~r luvil am vinw ai Inard pni:> 

rtf! IkKluAiG -ujch lWiiz: wi/ilKlIwr ncniMiuefniHn [ltT^L>Dn meet liHVpeolenily nT 

inaru^^nvnl caM ri^lar jrd linl IKk arddivrii nrbtdrpi*rTlpail hinrd irlbm Iq pa- 

iLhqdy oxiebjid -i^lih-i meinii? orpeftbnnim' ihii l!e iiiiiil w m EconixTyc Vtliii:' Addtd 

fia R^i^upnl ilR^G) lirjnmptTallm ml -dniffenn-id llv min^ -ad ml rivdiiwl 

111 ii'poiiuili^ 

h-cfeiur bet nud bdfk lun-'HeHpjiiKl itiiL onfftfui: pdiTf lunteddui^ nuv tK veiv uniHr- 

t-Kil t" stctlrp T*f*fT criirN-i™i'i hjiKdonk^ ns*lal|n(i.h ramrl- **re-!re nr. Indl- 
aidMH- nplb^ due iMi|»ei«fi[ deft artupcfaefeiKitetej by Imlan-. Eur eskt^te. k-oom- 
pjm- Uw perfTrpflrKT uf £1 rinJnr Ricitiin ruepwillww Uwi pvHLr^-tFxM pwerhln- 
WA dna - 1 dlklKi oil Jd lldet Cd Aeif LjOe-p^-.ilie ^^jlKlrUIKtl ptMIKet. He niKt tkiL J] or 
Uw-tWT'ert?’ In* tt > tup-djrcHiir retettr 5r> llw^'AtTKm enunniipdrii hur itist mm- 
jiiiAn wllh gcihd <a>rfum ^ndkn jn ibKioiilMJ Jiurli Ua ikaii tajii^uibci. 

■■wJI p«¥ficwrun« ickHcw Tte itwp: ocirnp*n> ti ihf wki4ww 

rTHnpiny Vhi^Hkc«n b’jrkn jI a^?nHvlcri iLmi. 50 pKiTvil rWdJhkv fac^vr^ia'iJfccm^ 

In Eww jnd iIk Unud wM)f ihf r?rTV^ViairT#JKrit 0 anh 

JJ 1 r>0 nn^rPA Incki ■ tDQh ^ 1 |wncA iil lli nllniard |i}4^lal ■aJim tai LFv w.4. 

31 Ie li vl ludJ]p Cu ikafL buJ vtifuiLV LMiii^Arifl cicMncL^ iiJk'!ftfMcl^li^4lH L« iia 

ur [h- rdMlomlifpd chf it4tu nvfrbtfa. wiftoiK irKrodLfCinA pfi^vcH- 
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brtumMd meu ifk- i«<uiaitahifi Irwjiu nkxviht j ^gnM- iri tOfttijt iIne tbc^ m- u 
tplh itK jxyKH^t-cvMily. Rir eKjmiJf . Ehnn nerpiCfK w^ill hK in'ii>:«nth« du Art . :»« 
iiwiywiW ^ Ih^miip ^ri llw-»]lpil fc iiurilir Irw.' luni 1lwy wnk. 1W irih^^Ti:t 
Lu j -^rlrllnUMS ruk In >!|m Iujiii mAy DJ] u i^yjr wlUi 

<xh OEftcf [ivef ihr fHMHHdi. 
lb y«.. Ud. CiKh Ajdl IX. y, -SLOG. 

Mi T?ff*I|l-luri|jrpi5liji!jhnyF.i)™^w;r |nwNc» I *IE»f rbt (yrh rli'^HtkT|»t^ IvV Xiimir 

tiri d M bdl *.EIIIY>ElMdil. f llUXyfJU. 

Gw. F.£.t jiiH-v G^niW, I LR fl F. GM, SM , hnldr^ IhX hjw nci 

i:U^lliiii b CKi|Knl III.! dijrpli:JilHr iviiuliilliiii dHiimlli^ndnddHiiiiiri id'j.^uiibwd 

cflltfr. 

3e Gm. y«., a'«id yiUwwid ii,f^ Ci.. FG Mimi.zj m. Geii mt ci drj un 

ofilnonM w. &lA.D.2ij SM. 36^ NYE.Jj 933 l3n Drpr. milns iIhi ivhnJiirr ur 
■Frt Vi |Hy j rtMiHri t''‘™clu*^' » rntiTrr for Ibr TlnorEl li ftroflof^" 

93 TlK-'bidinfu |u4viiefii ri^''li'j ifKirlnc tv lit Loufu wlKbyiii! tbu diC' laiitu 

■iimjlrj |irmrn^ "b| nuLir^ ^ Hivwinn iif <? ■:nrpcir4lnft-*fii!i:l rwi 

xn liA^nnJ hacfec kijpHd fiHh ami In din IkvhI lifhHd'4hil Ibfjrlkin l-dmi wn In Ih^ bi# 
HCBiwci. oritu ooenfHiTV''' C^rtKin v. LshIs. -1 ?3 A.9d 3DE. 3l 2 |Dd. . 

4D GluumbalijHrv mid b« Jjh-m » i^dKU lu- wb fur ilIrvcLura, Ini mJdli^ Ulrnlur^ nod^' 
nc«nlruLf dK- iboMo IM' vo«d an. ShwrticUfif^ nwH. iJ» br ^hma dbnM- vt mu 
onoef i3Jn fuiKbimnd oc<p^n (<lM)aK< Hifh 3! 1 ulf ofd «r niKwajUV-iJI ^ 'bf-oiwb 
iV ih^ frin lar-j irvii/.i Pi idiicP ihf o™»ip3iv ‘'■'Ml to- tn an in^pnlfni fcrn 5w di» 
i-mMurt uf ^diiJikjr ■lYHiitg ciifb^ iri Uldi iiid Sduic 11^9. jjp. Aad. undu 

f)aii|Kri«l rdvp ifixt. ru}«. ihirctioHi;3{ [tml be ^vui i Etufice u 'iu« oii iiMk 

r^pnon'kaoeik nnffipw.idsnfi 5 w Nlf^T ■■ro ortly iWl- 

iJiiiH llul iiHil If^ ■fjrriidi b diydnildM' wfai hy kw. jiLlaiii^i LraaH'|KvaJiin ni^ ■|ih' 

fV.hElK'Earporiiji'Ehj'DertlunmaKof Ajretiddeii-ii'ieciPJrcdrDr Dihef deotttom. 

Gm KKdduiiuit (GkieiJ] uf Aro >-7 3 1 izil..i (1338) . iLOli^ IfuLilniliM'i mvu JuUn 

U "iha OucfiaiUlbil culf I'djHi ■Ihkl la Ud ttUIbblddai bdlbldullly br Gatu 

dtocrlbridlr^clm' hdufliry dnle^arnrnkaG lo dr corpocatlDnand *i.d™rtv*l- 

full ^Innkr 1 : 0 * I*" ■il|vii'fdriert|jwf<fn pi vrn^rUf nnanJu d|npi^ (rtwmli lo liN-ld' 

tdg viliic b bM far Ob nyJvCb il libki' On dijiMbKj' duDCj- m lU linud u 

dufeboUKi bur 3ra otivd ca ih^ aofpojuiOFn A^iKfjiiv. ISbir xid Suomi CL'339. luce L3E). 

ti GebdlsQiiuan'Df riikjardsflMab'bMci. In Ikbr xdSsctir |l333.'pp..3l9-997j. 

4G Tlih rH^lna 1 ikrHlr^ IIlK -^h^ir Iumi ■ iiHii^-1 ■id’bilraHd Ibal li u v^iduilliJ iJui IL 
wimJd fciluniLV [bidi JuJ.^hC wisjUiii bj puiwp Uiw Usb. 

44 \iiDL niiijniiiiiif lEin riLn-v pn funiuiLii hi i iiaJLkAiL«^^.?iu] 

nJ lAvii ikJuiK^*, diidv±b-0f Ebij'i p^luirtyjk^ EniiilhCk ui’-ftkiiiUj id liirj^j'dU 

Rkn tbeori' te opposed 40 41 wkj" ftroTjt u??" 3 milwilnwdnrHl .iiprioaiiM SrtiffTr jnd 

1^(1333 , fip. InriHLUT^ii, puayri' Ih^ •re^pnr.^pwfTH-fTum dw^iU 

mEla hcdi43r"pr-fdiKlJivi u^^xbriaJUv Hlrlmv, pmfjrKn, riill m^lir)^Mri: |nl| 

45 ftnlivncfws^fcvi; itftn hu irpmf ihri- rrvnpa Jpi ka llb< IkI l.wt^-iipf a dw 

bivH iHm'irurl^^^i^ Uvk fuluii bi iimita^uJifi^khr Lu- Um ncdiediiii uf^Elio' 

uibftHilLlcf ? — «ni|>>avKk Hoyef njiKtirr bbirrmnliJH. uvl ouKoiTKr; ''S«''The 
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Ti CoaF4un Co^xiMkHca bHC CdfVT<ia Flowi u* x Ctnux Eroficwr 


End «r fturdiddHVjJiit.' ifHHVKfi' ^vl EC«fUKdvl^']»u>C]irm«p'kfKn.0uUiiti»d h 

■SamAiIwI^p- l^^juv ?1]0I . p. 3^ Sm iIvi KniviK' I^^CCd) 

46 Tliniv 6^^- H- iKdfli eJuJ. "■ li widtiy n#Dij|^±iwd by KjtiiJi^l^ UirfL wCliHjI Llir 
OHfiJtK Ka-crooopfrjDor irui; iitif jdict cwtyllie; imAwn mrntKf t. nKn wbwIM' 
Ikn vmiJd ^vnik Xwn. 

4T 'WOhjiDu'i (L^Sl. pk S4£j ruLid [fe^ouui Li Ih^^I UtKd wd HdbfjiCci Li;CH«dii dh-l 

«»p«r4rkiii pjwir-sirfcr pdon-nrihr-iTouilnnof 
[Tdcui i Mh if [h£4 if wibm [hf'joAf of ijoefiUTp^.' laifilffb fUi UiiipkiLi drcbr cfufii- 
r-Kkjn '"ijr .iixfipr (V- rtfrWnr N'!rap*t''jJ rfirrt*rtn-iiui!n( 

OHiMriiun. 

43 FvrnrKf CturKtIlM'of itK CMCiVii^lunniT.Allin hif-flnrifhiffDd di? mpciruiKf' 

farlnncqx-^ H'n^iljJIrri jrlri^. Irilnwdf^i. ind vdf •mpwr hdtwrniiiJr^ Kth.' k'IIlp 

iiTl tfI<Kd>T odTparjif dlrKKT! w In auklra t :pi]>]r7di:n Iwird iirodia owiU per- 

rrrmvKB. n |l9S3,p. IJ). 

49’ Jildr (1^^) hkji M«l<ilud driJ. Lk- ilknl lilN Ul :kn^ 4Jut'iiU ^'I'woin In liinjL' 

Id'iivnTm jjloivil S [mwi lin ® P*™™ 4>fi)4ncllic upon iidriftyuroMi- 

Imliid wIiNm md Kf±J i^idj.Wbl^dranutUj^ Uh lirL|BH bni*-:d loi’lij md iidlurjJ 

wntnB In flcliiminopiirath^ iHti»drf. ihh IMIne fJ" tmflrnR- itiy rtwr uf II M fcinK- 

'Ijtd ■p^h'' iu iioilir wik. vrkcJi tnp- -upliJii ini licIlUiLluia dwv imllM. 
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CNJbrru 3 Shui u-KUHia VhLU^ C-nv i>UTa CmvjcnuvcL 
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1 C««Kad.TK L/miHuiix kMn-Cupiahi ih a Cl^mul Eg-twwT 
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Chairman Miller. Dr. Scott. 

STATEMENT OF DR. BRUCE R. SCOTT, PAUL WHITON 
CHERINGTON PROFESSOR OF BUSINESS ADMINISTRATION, 
HARVARD BUSINESS SCHOOL 

Dr. Scott. Thank you, Mr. Chairman. I teach at a business 
school and started my studies looking at how firms are managed 
and doing case writing here and in Europe and switched from that 
to looking at those same ideas at the level of countries and saying 
countries have strategies as well. 

This has been a very lonely thing to be doing for the last 20 
years. It really has. It has been completely out of touch with what 
is going on in most of organized economics. It is very strange to see 
this beginning to be used as a set of terms and saying, we have 
to think about it differently. 

Having said that, what I would like to say to you is that if you 
think about this problem in terms of globalization, you are never 
going to get there. Globalization means you are integrating the 
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markets, that is all. There is another way to look at it which is how 
the countries are managed, which has something to do with what 
you people on this Committee do all the time; and the operational 
way to think about this is in terms of the government’s systems 
that operate within all the countries. Capitalism is a system of gov- 
ernance for economic affairs; democracy is the one that almost ev- 
erybody uses for the political affairs. But you have got two govern- 
ance systems that are working together that influence each other 
all through this, and you need to begin to pick that up I think as 
a way to see what you can do. It is very hard to do this, and cer- 
tainly, teaching at a business school, most people simply turn off 
and say, “It is too hard to do this. I can’t figure out how the pieces 
fit together.” 

So let me suggest there is a way to think about this that is sim- 
ple enough that anybody can catch it very quickly. The analogy is 
that organized competition in all the major sports is organized the 
same way a capitalist system is in a country. It is a three-level sys- 
tem that starts with a political authority. It depends upon which 
one of those sports you like, but if it is football, it is the NFL. If 
it is baseball, it is Major League Baseball. They operate as a polit- 
ical authority. They operate — so that they can operate as a state. 
Now, every one of these has the power to create the rules. They de- 
cide who gets hired as the regulators and referees. You have a set 
of institutions, the rules, the regulations, everything, which is ex- 
actly the same as a capitalist system. I had somebody I was talking 
with a couple of weeks ago about this who is a Canadian banker, 
and he said, “Well, I am really uncomfortable about this notion of 
regulation.” I asked, “Well, do you watch hockey?” ‘Yeah, of course 
I watch hockey.” “How would it work if you had no referees?” “Un- 
imaginable.” Well, it is the same thing. You can’t — and if you are 
on Financial Services, Mr. Chairman, you must have had at least 
the chance to think about what happens when we have the number 
one regulator in the financial services sector say, “I really think the 
private sector can do it without government.” That is how we got 
to where we are. Football would work that way, hockey would work 
that way, all of them would work that way if you don’t have rules, 
the referees, and — most of what we focus on is the games. The 
games and the sports correspond to the markets that you see in 
capitalism. 

Well, if I turn from the sports to capitalism, you just say, look, 
it is the same three levels. You have a government, that is you in 
this, the rules and then the market framework. And thinking about 
it this way gives you something that is easy to work with. If you 
have ever watched football, you have got to recognize that — and es- 
pecially for the men — you end up saying, I have got to watch until 
the last two minutes, you can’t tell who is going to win. 

Yeah, but that is basically because the National Football League 
organized and said, “We are going to split the television revenues 
equally. Green Bay is going to have the same television revenues 
as Los Angeles or Boston or anybody else. We are going to equalize 
the revenues. Our function is close games. Close games get people 
watching until the last of the game, and that is what sells the ad- 
vertising revenue.” 
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If I go to baseball, they have not done that yet. They have teams 
that have five, six times the revenue of other teams. Football de- 
cided that entertainment was best when the games were close. The 
purpose of the capitalist system is very different, but the govern- 
ance process is just exactly — I mean, this three-level governance 
system works as a way to understand it. 

Most of our attention, I think, in the description of how cap- 
italism works, is built around the product markets. That is the part 
we see, and that is the fruit stand, the automobile dealership, 
whatever else. The really decisive things that distinguish one coun- 
try from another are not in the product markets, they are in the 
factor markets, meaning: How do you deal with land, how do you 
deal with labor, how do you deal with financial capital, how do you 
deal with intellectual property? And unlike the simple-minded 
models that are used so much of the time where we assume that 
we have got voluntary transactions among people that are con- 
senting adults that have equal information, there is virtually no 
way to get equal relations in the factor markets. You are dealing 
with unequal power as well as unequal information. 

All you have to do is think about somebody going to apply for a 
job. The organization that you are applying to may be 100 people, 
it may be 1,000 people, it may be 100,000 people. There just aren’t 
equal relationships in there. You have to have rules and regula- 
tions in how these things work to make it at all a plausible thing 
in a democratic society. It can be done, but that is not the problem. 
The problem is recognizing the fact that we are not dealing with 
equal relationships, especially not in the factor markets. 

Let me take this — I was just thinking just what you were talking 
about with the competition and the model of it. This is a homely 
little chart, a model of unregulated competition has existed for a 
long time. The Brits had it in the Middle Ages. It is the common 
pasture, and just imagine that we have got a bunch of poor people 
that live in those little brown houses to the side of it, and we have 
got one big house. And so the castle there has got his grounds, the 
other folks don’t have much, but the other folks share the common. 
They can take their goats or their cattle or whatever they are onto 
the common, and if it is an unrestricted system, what happens is 
you keep on adding cattle until you destroy the common. And peo- 
ple understood that the way to do this was — and in the British 
case, what they did was sell — privatize. And then we are going to 
have somebody in control, and we won’t have the excessive usage 
and in addition we will have people that will invest money to im- 
prove it, to drain it, to change what we do from one crop to an- 
other. 

Well, this is a useful thing to think about because there really 
are several ways to deal with this, but the easiest one to think 
about is, that it is not an insoluble problem at all. All you’ve got 
to do is have a fence around the common, have a gate, and have 
somebody at the gate. 

If the somebody at the gate is a legitimate gate keeper, he can 
just say, “Look, you are on Mondays and Wednesdays and your 
staff is on Tuesdays and Thursdays and this is all you can have.” 
But, you got to have either legitimacy or you got to have coercive 
power to manage the gate. Much the same thing is true when you 



64 


are thinking about your global economy. That is exactly what the 
circumstances are. The biggest of the common resources is not the 
land for the grass. It is the savings of a society, it is the tech- 
nologies of a society, and in my sense, above all, it is the legal 
frameworks that are effectively the collective capital of the capi- 
talist system. Just take as an example a country that joins Western 
Europe at this stage, the EU. If you ask, what are the terms of 
joining, the terms of joining are you must accept the whole frame- 
work, and the whole framework used to mean a few hundred pages, 
then a few thousand pages. Now a new member that joins Europe 
has to sign on for 100,000 pages of regulation, and there is no dis- 
cussion. You either sign up for it or you can’t belong. But, that is 
the accumulated wisdom of somebody building this thing up over 
a period of time. That is one of the most precious things that they 
have. 

If I take this and say what is it applied to the United States, the 
United States was set up in an utterly unusual set of cir- 
cumstances because the Constitution gave the right to charter 
firms to the states. So, they start of with in effect 13 people, 13 or- 
ganizations that can charter firms to compete in the market. And 
then the right to regulate the competition was held by the Eederal 
Government. Well, it very quickly got us into a set of circumstances 
as soon as we got the continental market, we began to have abuse 
of the market just exactly like the folks grazing on the common. 
And the most obvious abuse turned out to be companies trying to 
have holding companies and quasi-monopolies. And they were pro- 
hibited from doing that by every state until New Jersey changed 
its law. And in 1888, New Jersey authorized holding companies, 
and we have a rush to incorporate in New Jersey, then New York, 
and then in Delaware; and you change the whole structure, both 
of the firms and of competition in the United States, not by act of 
Congress, but by the vote of a State legislature. 

Congress tries to come back and find a way to deal with this, and 
Theodore Roosevelt is the first one that I think really understood 
what he was doing, saying, “We are going to have to create some- 
thing that has a regulatory framework that corresponds to the 
global market.” So they brought back the idea of the federal char- 
ter. Eederal charter was initially posed by Madison at the Constitu- 
tional Convention, and people decided that if it had been put in the 
Constitution, the chances were the Constitution would never have 
been ratified. It would have symbolized too much power in the 
hands of the Eederal Government. So there was no federal charter. 
You had initially 13 — it is ineffective commons with 13 gates to 
start with. As you go along it goes to 30, then 40, then 50. So you 
have no regulation of who uses it. You have to have a regulatory 
regime that has oversight over the whole thing, and Roosevelt rec- 
ognized we didn’t have that. And so he and William Howard Taft 
both proposed for over a period of about 11 years that they either 
create a federal license or a federal charter which is the same 
thing. And they can’t get it through. The hitch is when we got the 
big companies, we ended up with big companies having enough 
power to dominate State legislatures. State legislatures were ap- 
pointing people who were not going to allow the regulation of the 
firms. 
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How about if I stop there? 

[The prepared statement of Dr. Scott follows:] 

Prepared Statement of Bruce R. Scott 

U.S. Capitalism: a system of governance is challenged 


Mr. Chairman and Members of the Committee: 

I am a faculty member of the Harvard Business School, and have been for many 
years. My initial field of study was in General Management, meaning the strategies 
and governance of firms. I migrated from that field to its analog at the country level 
in the 1960s while studying French attempts to formally plan their economic devel- 
opment. 

In recent years I have been working on a book entitled Capitalism, Democracy 
and Development d The title of the book is indicative of a shift in my own thinking 
from a focus on substantive economic strategies of countries to a focus on the proc- 
esses of governance. From my comparative case studies on countries it has gradu- 
ally become clear to me that much of a nation’s economic strategy is embedded in 
the institutions through which that particular nation is governed, and that the ex- 
istence of institutions imply a certain strategy. For instance, deregulation in the 
U.S. as practiced since 1980 was a strategy designed to promote efficiency but it 
was also designed to favor capital at the expense of labor. Likewise, tolerance for 
the omission of the cost of stock options from profit and loss statements was nomi- 
nally a way to promote performance, but also implicitly a strategy for redistributing 
wealth in favor of those with the power to secure grants of such options. 

In this paper I will introduce several ideas from my book and then append some 
pages of explanation from two chapters of the text. 

Capitalism is a system of governance 

If there is one idea that I would urge this committee to consider in its studies 
of the offshoring process, it is to go beyond a focus on markets to consider how cap- 
italism works as a system of governance for economic affairs. Markets are part of 
that system of governance, with the invisible hand acting as an automatic form of 
governance within the prescribed frameworks of the markets. But markets are only 
part of the system, and a dependent part at that. All formal or organized markets 
require laws, regulations and physical and social institutions for their 
underpinnings. These laws and institutions are created through human agency and 
as a result they are likely to differ in significant aspects from one nation to another. 
These institutional variances imply that there are different variants of capitalism, 
and this in turn implies that the so-called Anglo-American style of capitalism is but 
one style. We should not assume that other countries are trying to be more like us 
unless we have sound empirical research to so indicate. In the meantime, we should 
pay close attention to the idea that capitalism is a system of governance where 
other countries could have economic strategies quite different from our own. 

Gabriel Almond, a professor of political science at Stanford and former president 
of the American Political Science Association, called attention to this notion of cap- 
italism as a system of governance when he wrote that the economy and the polity 
are the two chief problem-solving systems of a society, interacting with and trans- 
forming each other, as suggested in Slide number one. Almond’s idea was expressed 
in an article in Political Science and Politics titled “Capitalism and Democracy” and 
thus I understand “economy” and “polity” to more specifically reference “capitalism” 
to “democracy,” respectively. Thus, in his view and mine as well, capitalism refers 
to something very different from globalization — and if today you frame your inquiry 
in terms of the former, meaning comparative capitalist systems, your inquiry may 
take you in quite a different direction. 

To explain: Globalization refers to the integration of markets, and market integra- 
tion is being driven by very powerful forces such as declining transport costs and 
trade barriers, as we all know. Firms operate within markets and are greatly influ- 
enced by the forces of supply and demand that are manifested within them. Firms 
must learn to adjust to those market forces if they are to survive, let alone prosper. 
However, the market frameworks themselves are created, legitimated, monitored 
and periodically modernized by government and not by economic actors. To frame 
your inquiry in terms of how globalization works will risk ignoring how the markets 
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have been structured and how these structures determine the actual operations that 
take place within the markets. 

The market frameworks that facilitate and constrain economic activity are created 
through legislatures; as a result, they reflect the relative power of different interest 
groups in the political markets of legislatures at any point in time, as you all know 
better than I. It is legislative markets that create the frameworks within which 
firms operate, and the frameworks that underpin economic markets can be tilted to 
favor capital versus labor or the reverse, producers versus consumers, lenders 
versus creditors, and so on. The notion that the economic markets of capitalism 
somehow reflect a benign set of circumstances where parties voluntarily come to- 
gether to achieve mutually beneficial transactions may be an adequate description 
of commerce at a roadside fruit and vegetable stand or a flea market, but not for 
much of the transactional activity of a modern economy. This notion of a benign, 
self regulating capitalism where almost all transactions are voluntary and therefore 
mutually beneficial is based upon an unexamined assumption that the legislative 
markets have done their job in a flawless way to begin with, which would be quite 
remarkable if true. Thus, as a more realistic alternative I suggest that we see cap- 
italism as a three level system of governance which is designed to mediate com- 
merce among actors with different purposes, different access to information, and 
radically different access to economic power as well. 

Capitalism as a three level system of governance 

Capitalism is a concept which has been used to describe processes of governance 
that are partly political, partly legal and partly economic, and which interact in a 
system or systems that continue to evolve through time. It is not surprising that 
such a complex system has defied any standard definition for more than a century 
and that many books that analyze capitalist development do not even attempt to 
define it.^ Given this situation, I have found it very helpful to define capitalism rel- 
ative to some much smaller, simpler and more tractable governance systems, nota- 
bly those for organized sports Thus, as shown in Slide number two, I define cap- 
italism as an indirect, three level system for the governance of economic activities 
analogous to those used to govern team sports such as baseball, basketball, football 
and hockey. As in the governance of these sports, the essential principle is that the 
economic agents, like their analogs in sports, are free to use their powers as they 
wish, whether as individuals or as members of a firm, so long as they stay within 
the physical bounds of the competitive arena, and so long as they obey the rules 
and regulations of their particular capitalist system. I spell these ideas out more 
fully in three excerpts from Chapter 2 of my book, which are attached. 

Crudely put, the three levels consist of the economic markets, the legal and other 
institutions that underpin those markets, and the political level through which new 
institutions are created and older ones maintained and modified. These three levels 
permit the harnessing of human energy that is called forth through competition, 
whether among sports teams, firms or individuals. The actions of the competitors 
are coordinated in part by their own social organizations (teams or firms) and in 
part by the rules, regulations and institutions that govern the competition, but in 
any event not by an immediate hierarchical authority with or without a central 
plan. Hence capitalism is an indirect system of governance, in contrast to one that 
is governed directly through a hierarchy. 

Slide number three shows the three level model in more detail, distinguishing the 
factor markets (e.g., those for land, labor, capital and intellectual property) from 
those for goods and services. The distinction is very important for two reasons. 
First, historically speaking, it was the establishment of factor markets and not the 
trade in product markets that was the hallmark of capitalism. While some scholars 
have claimed that the Aztecs had “capitalism” before the Spanish arrived, I dis- 
agree. In 1500 the Aztecs, like most of the known world, did not have free mobility 
for land or labor; they had feudalism and even forced labor instead. Trade was com- 
patible with feudalism but free mobility of land and labor were not. And, as we re- 
member from Shakespeare’s Shylock, returns on financial capital were not seen to 
be legitimate in Venice pre-1600. 

The second reason for calling attention to the factor markets is that they are the 
frameworks for the development and trade of resources, and thus a prime area 
where a government can influence its developmental prospects. Governments can 
favor saving versus consumption, for instance, and a number of East Asian nations 
have had saving rates at more than twice the American level since World War II. 


^Cf. Fernand Braudel, Civilization and Capitalism, 1400—1800, Volume 2, page 237 for some 
of the history of definitions. 
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This has allowed them to finance growth rates superior to ours without the need 
to be open to foreign capital, for example in China in recent decades. Higher saving 
rates can be achieved through restrictions on consumer credit, high down payments 
on consumer durables such as housing, or mandatory payroll saving plans such as 
those in Australia, Chile or Singapore, where money is automatically deducted from 
paychecks and deposited in defined saving plans. In addition, countries can have 
quite different distributions of incomes between wages and profits and can use wage 
reductions as a preferred way to achieve a result similar to devaluation of the cur- 
rency. 

Capitalist countries that believe in an active role for government can have active, 
government led or supported strategies, a concept that is quite alien to those who 
think that completely decentralized decision-making is the sure route to optimal ef- 
ficiency. For instance, government supported strategies can embark on attempts to 
accelerate the acquisition, adaptation, and production of new, typically higher tech- 
nology products instead of remaining specialized in existing products, (e.g., the Tai- 
wanese government successfully invested in semiconductor manufactures starting 
virtually from scratch). 

Common property is key resource in most if not all capitalist systems 

While capitalism is usually defined as a system based upon private property and 
free enterprise, this is a remarkable oversimplification. As already noted, it is based 
in part upon regulated enterprise and in part upon common access to certain re- 
sources, such as air, water, light, and use of land for purposes of transportation. 
Historically, capitalism was also associated with the abolition of common land for 
grazing purposes in order to improve efficiencies. The choices in how to deal with 
common resources can be seen in terms of a hypothetical common, symbolized in 
the green area of Slide number 4. 

When common land is left unfenced or unregulated, the situation is ripe for what 
is known as “The Tragedy of the Common,” i.e., the tragedy that arises when eco- 
nomic actors have unrestricted rights to the use of a common resource such as a 
pasture.® If unregulated, the actors (e.g., the farmers or shepherds) will have a tend- 
ency to keep adding more animals to their herds until they cause the overgrazing 
of the field and damage or even destroy it. Still more obviously, it will be difficult 
for such a group of actors, if they act as individual competitors, to maintain the fer- 
tility of the field let alone improve it, and thus it will be very difficult for them to 
improve its productivity over time. Thus, the availability of a common resource is 
a classic case where unregulated competition produces undesirable results. 

However, it is also a problem which can be readily solved by putting a fence 
around the field, adding a gate, and having someone lock and/or guard the gate. 
Given an enclosed field, the agent in control of the gate can regulate the number 
of users and/or their frequency of usage, thereby avoiding the over usage that would 
destroy the usefulness of the field as a source of food. What this means is that the 
so-called “tragedy of the common” is only a concern for an unregulated eommon. But 
simple as it might sound to have a fence, a gate, a guard and some rules and regula- 
tions that limit usage by the various actors, no regulatory framework can be ex- 
pected to work unless it has been established by a legitimate political authority that 
can back enforce its actions by coercive force if need be, unless it is one that starts 
out with coercive force and without legitimacy. 

This simple example illustrates some of the critical forces at the heart of what 
is needed for effective regulation of any common resource, such as air, water, sun- 
light or access to a right of way for travel. And solutions might seem simple, but 
in reality they are not. In Britain, where the idea of enclosing the common has been 
much studied, the common areas were privatized over several centuries, typically 
by acts of Parliament, and typically by awarding the land in question to the nearby 
manor or large landowner. Thus, the Enclosure Acts that were credited with im- 
proving productivity through improved methods of farming were redistributing land 
in favor of the rich while impoverishing most of their neighbors. In addition, these 
same acts have been credited with creating the pauper class that helped energize 
the workshops that preceded the Industrial Revolution and then the much larger 
factories of the latter era.'^ Enclosing the common in a legitimate, effective, and so- 
cially “just” or “democratic” way is therefore quite a difficult task for any political 
authority to undertake. 

These developments in Britain illustrate the close connection between the system 
of economic governance and its political counterpart. The small landowners symbol- 


® The name comes from a paper by Garrett Hardin, an eminent biologist. 
'^See Karl Polanyi, The Great Transformation, Beacon Press. 
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ized by the small houses in Slide number 4 had no representation in Parliament 
until late in the 19th century, by which time the Enclosure Movement was long 
since over. Parliament was dominated by the great landowners even after the Great 
Reform Bill of 1832, so the landowners could simply vote to grant themselves the 
right to take the land legally.® This illustrates one of the great risks of capitalism; 
powerful people can use the system to appropriate common resources from their 
neighbors, all in the name of greater efficiency through privatization. Power passes 
hack and forth between the economic system and the political, and concentrations 
of power in either can subvert normal processes in the other. However, redistrib- 
uting the land among the peasantry in the small brown houses is no sure answer 
either. When tried in a number of countries, for example in Mexico when it broke 
up its ejidos, it was a recipe for creating farming plots that were too small to be 
viable, and thus it led to declining productivity and poverty. 

Market frameworks as a key common asset of capitalism 

In my view one of the great common assets of capitalism is hidden right in plain 
sight. It is the market frameworks that underpin the various markets for factors 
of production as well as trade in goods and services. These market frameworks are 
expressed in laws, regulations, and, in many countries, the law books that explain 
precedents from previous cases. Since these frameworks originate in legislatures 
they are by definition common property. This is also the case for later supporting 
regulations and court decisions. And, if a legislature has truly met Abraham Lin- 
coln’s notion of governing the people for the people and not just by the people, then 
it has created a form of commonwealth as surely as if it had voted to authorize new 
schools or highways to benefit all, as expressed in Slide number 5. 

The state and the firm 

Firms have a somewhat different relationship to the state in the U.S. than in 
many other industrial countries, and this difference is very germane to your inquiry 
into the off-shoring of activities by U.S. firms. As noted in Slide number 6, in most 
countries firms are chartered by a single authority speaking for the Nation. In con- 
trast, in the U.S. the Constitution did not give the Federal Government this power 
to charter firms, for fear that this power might make the central government appear 
so powerful that the Constitution itself would be rejected during the ratification pro- 
cedure. This meant that there were initially 13 gates (i.e., the 13 states at the time) 
to the common of the U.S. market during the colonial and early federal era. This 
governance structure suited the market of the time; transport costs were so high 
that, once one was away from navigable water, the U.S. market amounted to some- 
thing much closer to 13 distinct State markets and, indeed, many smaller markets 
than to a single, national market. In these circumstances, a state was granting au- 
thority to firms to operate in markets that might in reality be a good deal smaller 
than a state and thus able to be managed by the regulatory power of the state in 
question. U.S. states typically granted these early charters for public purposes, such 
as for universities and canals, and, given their local monopoly power in chartering, 
could accordingly ask for something in return. Since capital was scarce and corpora- 
tions were rare until the early 19th century, few, if any, issues over firm power 
arose. The corporation existed as a legal entity because of a grant of power from 
the state and was at the same time accountable to the state and its chartering 
standards. 

As time passed and transport improved, trading radiuses grew larger, and there 
were more and more requests for charters to establish a legal vehicle more perma- 
nent than a partnership. At much the same time, the concept of limited liability was 
developed, increasing the value of and demand for charters for incorporation even 
more. In order to speed up the processing of such requests and reduce the corrup- 
tion in the legislatures over who would be favored, the states gradually shifted to 
“general charters” that notably lacked specific, public purposes. This movement to 
the general charter without specific firm objectives and standards reduced the ap- 
parent dependence of the firm on the state. Accordingly, legal doctrine gradually 
evolved toward seeing the firm as the beneficiary of a free contract with the state 
and, eventually, as a “free entity” altogether, as though firms and indeed capitalism 
were born from and existed independent of the state. 

What this meant was that by the 1870s, as the railroads linked regional markets 
into a nationwide system, the Nation had 30-40 gates or states admitting firms to 
the market. States competed for the funds generated by corporate taxes and thus 


®For a fascinating and famous account of these events see Karl Polanyi, The Great Trans- 
formation. 
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raced to the bottom in issuing charters that granted generous terms to firms. It was 
a case where unregulated competition was clearly not in the public interest. And 
the clearest example came in 1888 when New Jersey decided to break ranks with 
the other states and authorized its firms to create holding companies to buy or 
merge with other (often rival) firms, no matter where these firms had been incor- 
porated and no matter whether such growth would reduce industry competition. As 
New York and eventually other states followed New Jersey’s lead, the gates to the 
national market or common were opened wide to quasi-monopoly capitalism. The 
following years were marked by a stampede of mergers and the creation of much 
larger firms. Indeed, this change in New Jersey law would undermine almost all 
regulation of firm behavior, facilitating a great change in the structure of U.S. firms 
and industries, all of it aimed at larger size with the implication of much greater 
economic power. And though this changed the nature of interstate commerce dra- 
matically, the U.S. Congress had little or no say in the matter as it lacked the con- 
stitutional right to intervene in the chartering process. 

President Theodore Roosevelt understood this imbalance of power and attempted 
to correct it by supporting proposals to create a federal right to charter or license 
firms, as is discussed in the attached excerpt from Chapter 13. However, neither 
he nor his successor, William Howard Taft, was successful. What this meant was 
that the U.S. Government had little right to regulate its own market prior to the 
passage of the 17th Amendment in 1914, an amendment which switched the selec- 
tion of U.S. Senators away from State legislatures in favor of direct election. This 
amendment was viewed as essential to establishing more adequate power in Wash- 
ington to regulate the national market. Thanks to their extraordinary influence in 
State legislatures, the big firms had been able to ensure the appointment of enough 
Senators friendly to their interests to dramatically limit the regulatory powers of 
the Federal Government. Thus, the U.S. market had become much like the unregu- 
lated common discussed earlier, except that the agents taking advantage of the situ- 
ation were firms advised by lawyers and not poor shepherds or goat herds, as sug- 
gested in Slide number 7. 

Today’s global economy is much like the U.S. in the later 19th century 

In today’s economy, nations and states charter firms to compete in a global com- 
mon, but no chartering authority exists that wields the political power to impose 
rules on these global markets. While there are rules for trade, the chartering of fi- 
nancial firms in particular invites a race to the bottom to escape taxes as well as 
regulations. At the same time, some countries are imposing conditions on foreign 
firms as a condition for doing business in their countries. This issue is particularly 
important in the case of a few very large countries, notably China. These countries, 
with priorities that favor rapid growth, are using national power to partner with 
U.S. firms on the condition that the latter move some of their activities to China. 
These countries are behaving much the way New Jersey did in an earlier era, tak- 
ing advantage of an inadequately regulated common. 

In light of the inadequate regulation of the global markets for capital and tech- 
nology movements, I suggest that you consider reopening the question of a federal 
charter or license for U.S. firms as a way to specify certain requirements for behav- 
ior. For instance, a federal charter might state that any U.S. firms may choose to 
work for stakeholder interests if they so choose, a choice that they already have, 
in fact, but often seem to not be aware of. This would be a weak form of guidance. 
I think it would be better to consider the establishment of a mandatory standard 
of stakeholder welfare. In addition to the fact that it would put U.S. firms more 
nearly in step with some of the major European countries in this respect, I believe 
it would be a healthy step in its own right, in that it would help limit the steadily 
increasing inequalities of income in this country. And, as another possible standard, 
there could be a mandate that any incentive compensation, other than that taking 
the form of restricted stock that is held for at least five years, would be subject to 
a very high rate of taxation, so as to more nearly align managerial incentives with 
those of shareholders. 

Incentive compensation systems should have a downside risk as well as upside po- 
tential, and the only way to achieve this will be by uniform regulation; otherwise, 
any firms that did so voluntarily would risk a loss of key employees. The incentives 
in our market framework have become very problematic in encouraging CEOs to 
take risks in circumstances where they are not subject to comparable down side con- 
sequences if they fail. The costs of failure are borne by shareholders, lower level em- 
ployees and, on occasion, by taxpayers. Our market frameworks, like the pastoral 
common of old, need regulatory standards to reduce the likelihood of opportunistic 
behavior that inflicts losses on other users of the same common. 

Thank you. 
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Capitalism as a System of Governance 


Introduction 

Capitalism, as I use the term, is an indirect system of governance for economic relationships. 
These economic relationships are mediated in the first instance through markets, both the product 
markets (for goods and services) and the factor markets (for land, labor, technologies and capital). 
However, they are also indirectly mediated by a political authority, usually a government, which 
establishes an institutional framework to underpin and regulate these markets; economic actors are 
allowed to exercise power to freely transact their business with one another so long as they obey the 
established laws and regulations. Capitalism in this way contrasts with other forms of governance based 
upon direct hierarchical control by a political authority, such as systems of centralized planning and 
control and/or state ownership of property. 

As an indirect form of governance, capitalism creates a commercial "common" where many 
actors have rights to compete for access to a set of resources and also for the ability to sell these 
resources in a set of markets, all in a context where other actors have similar rights and responsibilities. 
Historically, the traditional common was a pasture where many farmers or shepherds could share the 
right to graze their animals and where there was little by way of a formal structure of governance. 
Absent a political authority to ensure such governance, it was difficult to get the economic actors to 
limit their usage of the common and also difficult to get them to accept their fair share of the 
responsibilities for its maintenance let alone its improvement Thus, an inadequately regulated 
agricultural common could be abused by some of the actors, for example by allowing their animals to 
over-graze and damage the land to the disadvantage of all of the economic actors, white lack of a system 
for improvement could limit any gains in productivity from this resource. 

The commercial common had a different history, with its origins in a governance system for a 
much less tangible resource, the market frameworks themselves. Formalization of rules was key to the 
development of this common resource, which might initially entail little more than providing a 
legitimate source of authority to enforce a set of standards for the trade of goods and services, as 
already agreed among the economic actors themselves. Over time, this commercial common gradually 
and naturally took on a physical as well as an intangible reality as it became Important to have roads for 
travel, designated places for trade, physical protection of the economic actors from thieves, perhaps 
including unscrupulous tax collectors, and a means for adjudicating disputes.^ However, this commercial 
common became something quite different when it was extended from the product markets to the 
factor markets, i.e., the markets for land, labor, technologies and capital. Typically the deepening of the 
commercial common to include the factor markets required dramatic changes in power relationships, 
for example to free serfs from their feudal obligations and allow them to instead work for wages. The 


* Garrett Hardin, an eminent biologist, wrote a famous paper on The Tragedy of the Commons, only to recognize 
later dial the tragedy came not from the concept of the common per se but from the lack of effective regulation in 
how it was used, maintained, and developed through time. Cf. Hardin, The Tragedy of the Coinmoa 
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same was true for freeing land from feudal contractual obligations and for granting permission to amass 
power through legal vehicles such as firms. Moreover, the deepening of the commercial commons to 
include the factor markets often required violent change through conquest or revolution. As a result, it 
did not happen gradually the world over, but rather took place in some locations centuries before 
others, a situation that I explore in Chapter 5. The experiences of North America and South America in 
the period 1500- ISCX) provide a particular contrast, a situation that I explore in Chapters 6 and 7. 

Prior to the advent of long distance trade, circa 1500, people all over the world were able to 
manage their local physical commons because they were small enough that the economic actors could 
see the damage that resulted from over-hunting or over-grazing, govern themselves accordingly, and 
Inevitably suffer the consequences because trade was so limited. Opening relatively isolated 
communities and markets to trade and specialization led to the destruction of many such commons, as 
well as to a loss of social cohesion in those smaller, more rustic communities. A similar problem remains 
today, albeit on a much larger scale. Successful globalization depends upon successful regulation of a 
global common. Including successful regulation of atmospheric pollutants and the harvesting of marine 
life. While excessive regulation has stifled many economies for long periods, inadequate regulation is 
also a threat to effective decentralized decision-making throughout the global common. Abuse of the 
common is an ever present temptation that goes with economic freedom. Effective use of a commercial 
common, as well as its effective protection from abuse, depends upon the maintenance of an effective 
system of economic governance and, for all practical purposes, today that means governance through a 
capitalist system. 

To say that the economic actors who use a commercial common must obey the laws and rules 
established by government implies that capitalism is a three level system: the markets that constitute 
level one are underpinned by institutions, including laws and regulations, that constitute level two, and 
these laws, regulations and other institutions are created, legitimated, enforced and periodically 
modernized by a political authority that constitutes level three. Voluntary trade by autonomous actors 
in product markets Is an emblematic feature of capitalism, but these seemingly voluntary and private 
actions exist in one part of one level of a three level system. Unless one has free mobility In the markets 
for land, labor and capital, and the other two levels are incorporated in the definition of capitalism, any 
analysis of how it works, and especially of how it develops through time will be grossly oversimplified 
and inevitably distorted as well. 

Capitalism needs to be distinguished from two other contemporary systems of governance for 
economic relationships and also from two other systems that have largely disappeared. One 
contemporary alternative is based upon direct control of human and other resources through a 
hierarchy that is backed by the coercive powers of a state, as in the former Soviet Union. The second is 
a largely if not completely informal economic system, where self-sufficiency, perhaps among family 
units, is still practiced and there is only a modest degree of specialization or trade. In such cases the 
rules for property ownership and trade are informal, and there is no recognized coercive authority to 
enforce them. Historically this latter form of organization characterized many indigenous peoples, and it 
still has scattered exemplars today. Two otherforms of organization have become largely or completely 
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obsolete, at least at the societal level, i.e., slavery and feudalism. Slavery has a long history and was 
important as recently as the mid-nineteenth century, and It will figure in our story of the early 
development of the western hemisphere, feudalism, though largely extinct, has had a much more 
important role in economic history, and indeed capitalism emerged from centuries of feudalism in 
Europe in the period 1400-1800. There is much to be learned from how and why capitalism emerged in 
Europe and North America long before it emerged in Latin America. 

This chapter builds from the definition of capitalism set out in the opening paragraph above, and 
elaborated upon in the next section, to explain how and why government shapes markets as well as 
regulating the commerce with them. Once I have established my own concept of capitalism, I will 
compare it with that of Milton Friedman because Friedman's concept has been very influential in 
mainstream economics as well as in policy making. The differences between his definition and mine are 
fundamental to the narrative of this book. As a way to familiarize the reader with my three level 
framework, I will compare it with its counterpart in sports. Whereas informal sports are analogous to 
market definitions based upon voluntary bilateral transactions, organized sports can only be understood 
in terms of a three level framework where the rules and other institutions emanate from a political 
authority that has been endowed with coercive power. Following this comparison I will describe each of 
the three levels separately and briefly illustrate their respective dynamics. 

The main thrust of this chapter is devoted to how capitalism works as a three level system in 
which the visible hand of government plays a crucial role in defining and periodically reshaping property 
rights and permissible behavior in market frameworks. I will discuss each level in turn. Then, with the 
parts and relationships of the system identified, I will switch to looking at this system from the point of 
view of the principal economic actor, the firm. With this change of perspective, we will see that firms as 
well as governments have a coordinating role in a capitalist system. They play such a role when they 
develop products, produce them and plan their distribution, whether on a local or global scale. As a 
result, capitalism has three essential coordinating mechanisms and not that of the familiar invisible 
hand. Furthermore, two of these three coordinating mechanisms will be seen to involve human agency; 
only the familiar invisible hand of the pricing mechanism operates automatically without explicit, 
planned human agency. This makes the study of capitalism a subject of much broader scope and more 
varied dynamics than the study of supply and demand In markets. 

Capitalism defined 

Capitalism, as I use the term, is an indirect system of governance for formalized economic 
relations in a geographic area where a political authority has empowered economic actors, usually in the 
private sector, to own and control the use of resources for private gain subject to a set of laws and 
regulations. While the economic actors are allowed to own various kinds of resources they are not 
allowed to own certain common resources such as the sunlight, air and large bodies of water, or the 
market frameworks. The institutions that underlie a capitalist economy, such as laws and regulation, 
infrastructure and certain public services, typically belong to society as a whole, and the rules regulating 
them are backed by the coercive powers of a state, a condition often not found supporting the rules of 
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the ancient common. Thus, within the rules of a capitalist framework, workers are free to change jobs 
in search for higher wages, capital is free to move in search a higher return, and both labor and capital 
are free to enter and exit from various lines of business. It is an indirect system of governance in that it 
recognizes that a decentralized system of decision making can spontaneously facilitate an improved and 
perhaps optimal use of resources for society as a whole through the operation of markets, as Adam 
Smith recognized long ago. Formal markets facilitate the aggregation and matching of supply and 
demand; the price mechanism serves to balance these opposing forces; the profit motive serves to 
allocate opportunities and resources among competing suppliers; and self interest serves to allocate 
human resources across various occupations as well between work and leisure time. 

Government's primary mode of intervention in a capitalist system is indirect, through 
formulation and enforcement of the laws and regulations that guide behavior as well as through 
provision of certain common resources. Nevertheless, the actions of government inevitably imply a 
strategic tilt to the various market frameworks; they tilt toward capital or labor, investors or creditors, 
producers or consumers, and so on. The market frameworks are thus shaped by government, and that 
shaping can be based upon quite different policy priorities, from protecting the status quo to the 
promotion of growth and development. These same market frameworks can accept more or less risk as 
well as more or less tilting for or against particular classes of economic actors (producers or consumers, 
etc.). Governments specify the responsibilities of the various participants in these transactions, e.g., for 
the safety and serviceability of the products and the conditions under which they are produced and 
distributed. 

Thus, the actions of government, whether indirect or direct, inevitably imply a strategy, though 
this strategy is often largely implicit rather than overt. In addition, this strategy is typically created 
gradually over time rather than as a grand plan, and typically involves the inputs of many people with 
competing ideas. 

What exactly are market frameworks? Market frameworks define what property is and what 
rights belong to its owners; in addition they define permissible behavior as the parties interact with one 
another, such as in prohibiting price fixing but allowing discount pricing. In addition, market frameworks 
provide certain elements of the physical and social infrastructure that may be used in common fay 
economic actors as foundations for their activities, whether in production or trade. For example, if one 
is considering bidding for an empty piece of land, the bid price will be influenced by the market 
framework as well as by the bids of other actors. The market framework spells out what property rights 
go with the piece of land. Can one build upon it? Can one only build a residential structure, or would a 
commercial or industrial structure be allowed? Can one build right to the lot line, or is there a minimum 
setback? Can one build to any height, with any mass in terms of cubic feet, with any architectural style? 
Are subsurface mineral rights included? The applicable property rights are established by various 
political authorities and, in the case of the US, are often established by local zoning boards. In Europe 
many of these same rights are established and administered by provincial or even national 
governments. These rights affect the potential value of the property for all bidders, and the bidding 
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takes place within the framework that Is so established. Furthermore, government reserves the right to 

change the frameworks from time to time as societal priorities change. 

Capitalism relies upon government to establish the laws and regulations so that they take 
account of all appropriate societal costs and benefits. Some costs are difficult to include in market 
frameworks, as, for example, the costs of pollution of the air or water. Where such costs have not been 
included, typically because powerful Interests resist their Inclusion, they are said to be externalities and 
a type of market failure. This most basic kind of market failure cannot normally be addressed by 
economic actors alone and will not normally be cured by market forces; instead. It is best understood as 
a political failure. In addition, however, there are many situations where factor markets arrive at prices 
that may reflect private bargaining power and even coercive power, rather than mutually beneficial 
transactions arrived at voluntarily. Wages for low-skilled labor in a period of high employment and 
immigration would be an example. This same labor market might work quite differently if there were 
higher employment, fewer immigrants and/or greater protection for collective bargaining by labor. In 
such circumstances, one can hardly claim that the pricing mechanism yields outcomes that are optimal 
for society. Also In such circumstances, supply and demand reflect power relationships and, again, 
political considerations. When organized economics narrows its focus to the analysis of supply and 
demand within existing market frameworks, it Is Implicitly assuming that externalities (political and well 
as physical) are more the exception than the rule, an assumption that tends to bypass political power 
relationships in the markets while crediting government with remarkable powers of analysis and 
concern for public welfare that strain credulity. 


Organized sports as an analog to capitalism 

Organized sports provide a useful analogy to capitalism because they are much simpler systems. 
Milton Friedman has used this analogy; he compares the "day-to-day activities of people" to the 
"actions of the participants in a game when they are playing it" and likens the "general customary and 
legal framework" within which these activities take place to "the rules of the game they play."^ 
However, his model contains what I believe to be some significant oversights, including the omission of 
any specification of a political process for its governance or any notice of cumulative advantage in 
capitalism. Instead, he emphasizes the voluntary nature of submission to rules and conditions in both 
sports and society. While asserting the need for agreement to the rules or conditions, as well as the 
need for a system of arbitration (e.g., the umpire or government), Friedman ascribes the source of these 
rules and conditions to the "unintended outcome of custom, accepted unthinkingly" and claims that "no 
set of rules can prevail unless most participants most of the time conform to them without external 
sanctions."^ 


^ Milton Friedman, Capitalism and Freedom. 40* anniveisary edition (Chicago: University of Chicago Press 1962) 
25. 

^ Friedman, 25. 


5 



84 


Bruce R. Scott 

Excerpts from Chapter 2 Capitalism, Democracy, & Development draft, May 2008. 

Friedman concludes his analogy: "These then are the basic roles of government in a free society: 
to provide a means whereby we can modify the rules, to mediate differences among us on the meaning 
of the rules, and to enforce compliance with the rules on the part of those few who would otherwise not 
play the game.""^ I agree with Friedman's list as far as It goes, but he fails to tell us much of anything 
about what shape the market frameworks take, which interests they might favor, where the rules come 
from or how they are modernized. To say that they are the unintended outcomes of custom makes it 
sound as though the outcomes are almost as obvious as natural laws where "most participants most of 
the time conform." It is a return to the notion that government has discharged its responsibilities with 
"easy taxes and a tolerable administration of justice," a position that dismisses government as too 
unimportant to merit attention, it is a position that attracts the loyalty of many who like its ideological 
implications and are not even aware of the oversights involved. Unfortunately, it helps sustain those 
who wish to use economic reasoning to help refashion the law and, in my view, is politics masquerading 
as economics. 

Economic actors, if left "free" to exercise their powers in a so-called free enterprise context, can 
corrupt government, thereby suborning democracy in favor of oligarchy. Government is not alone in its 
capacity to abuse power. Given a chance, the private sector will abuse its powers so that markets work 
for the few and not the many. Government must restrain and regulate those with private power and 
fulfill its responsibilities to protect the citizenry, i.e., to provide tolerable law enforcement. In addition, 
capitalism requires that government play a positive role in providing the public goods for which it Is 
responsible, goods without which most people cannot expect to take advantage of the opportunities 
that capitalism can provide. 

From this enumeration of the essential roles of government, it should be clear that the political 
realm cannot be cleanly separated from the economic. Anyone who defines capitalism or analyzes 
capitalist development must take account of the way In which power earned in the economy can be 
used to influence political decisions. In this respect capitalism is quite distinct from organized sports, a 
point that Friedman missed. Indeed, the misuse of the analogy hides some of the weaknesses of 
capitalism. In organized sports the teams are normally of equal size, much as in the model of atomistic 
competition. However, in capitalism one firm may be ten times, a hundred times, or a thousand the size 
of another. Capitalism can support oligarchy, even a corrupt oligarchy, and in such a case It is not the 
guarantor of the freedoms that Friedman claims for it. Those claims cannot be expected to be Justified 
unless civil society is alert to the unequal distribution of power within the system, particularly to the 
distribution of political power, and actively demands reform. Laws do not make themselves nor enforce 
themselves. Unless there is demand for enforcement it will not normally happen. On all of this 
Friedman is silent. While we can begin a process of examining power relationships in a capitalist 
economy Immediately, it will require the remainder of this chapter and the next two in order to 
establish the scope and interplay of the linkages between economic and political power. 


* Friedman, 25. 
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All organized sports can be understood as three-level systems, as suggested in Figure 2.2. The 
first level is the game itself, in which athletes compete with one another, whether as individuals or as 
teams. This competition is usually the focus of audience attention; we are concerned to see who wins 
or loses as well as how the game is played. Organized sports are not played in back alleys or out in the 
tall weeds, nor at random times among random assortments of athletes. Rather, the actual competition 
usually unfolds in carefully marked-out areas, at specific times, under the supervision of a set of 
referees. The use of an explicit setting and set of rules for sports parallels capitalism's nascent 
beginnings in the late middle ages, when It was confined to specifically designated market locations and 
market days and was often carried out according to a prescribed set of rules, usually under the direct 
supervision of duly chartered guilds of registered tradesmen. Unorganized sports are like the informal 
economy in Figure 2.1. 

The infrastructure that guides the first-level game, then, is created and maintained by the 
administrative and regulatory officials who comprise the second level. More specifically, these agents 
demarcate the field, specify the rules of play and the scoring system, and monitor the play. These 
agents organize and legitimate the competition and ensure that it is carried out on a level playing field, 
with no unfair advantages permitted. 

Figure 2.2. Organized sports operate on three levels 

Organized Sports Organized Football (i.e., Soccer) 



But how do these institutional foundations arise and achieve legitimacy? In organized sports— 
as in capitalism— a third level is required to complete the system. It is comprised of a political authority 
with the power to decide the rules, such as who is eligible to compete, the time and location of the 
games, and the technologies that may be used. In professional sports the political authority may also 
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have the po\wer to set the terms and conditions for the distribution of certain revenues among 
participating teams, a power that can be exercised to limit disparities in incomes by team, thus curtailing 
the relative power of one or a few teams to dominate the sport year after year.^ 

The Olympics are organized as individual sports under the auspices of an umbrella organization, 
a slight variant from the diagram above. International football is organized in the usual pattern, where 
the International Federation of Amateur Football, or FIFA as it is known in France, establishes the rules 
and hires the judges to monitor competition. US professional football is organized under the auspices of 
the National Football League (NFL) in a similar structure. 

in sports, as indeed in capitalism, political authorities play two distinct roles: one administrative. 
In maintaining the existing system of playing fields and enforcing the existing rules, and the second 
entrepreneurial. In mobilizing power to win the needed votes in the legislature in order to admit new 
teams, change the locations or timing of competition, change the rules and regulations, and change the 
distribution of revenues. Every time a political authority wishes to enact change, its leaders must 
mobilize enough power to overcome the forces that wish to protect the status quo. In organized sports 
the political leaders may have gained their position of power through purchasing a league franchise to 
own a professional team. While they typically operate through political bodies (e.g., an executive and a 
legislature), the members of the league's legislature own their seats and typically are not accountable to 
an independent electorate. In addition, the entrepreneurial aspect of teams exercising political power 
in organized sports is very different from that of firms exercising political power in democratic 
capitalism, insofar as the political authorities for most organized sports operate under a grant of 
immunity from antitrust laws, which allows them to govern their league much like a state. Teams in a 
sports league can sit together as a legislature to revise the rules of play, admit a new team to the league, 
and even legislate a split of revenues if they wish (e.g., television revenues). Firms can mobilize lobbying 
power through trade associations but are not usually permitted to control entry to their industry or to 
split revenues let alone rig prices. 

Capitalism, too, can be viewed as a three-level system, as suggested in Figure 2.3. On the first 
level consisting of markets, firms compete to secure their labor and capital as well as to serve their 
customers. And, as with sports, individuals and firms mobilize and apply energy to achieve their goals, 
some following distinctive strategies and others playing it safe with a "me too" strategy. The second 
level consists of the basic institutional foundations, including physical and social infrastructure. Physical 
infrastructure includes, among other things, transportation and communications; social infrastructure 
includes the educational, public health, and legal systems. In addition, the second level contains the 
agents of the state who enforce the rules and regulations, including specialized regulators who oversee 
behavior in certain industries, such as those that deal with food and drugs or transportation as well as 
those who protect societal resources such as the physical environment or safety in the workplace. The 


^ In the United States, the National Football League is widely recognized as the most socialistic of the organized 
sports because the league authorities have the power to distribute their television revenues approximately equally 
among teams despite the difference in the markets which they directly serve. 
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third level consists of a political authority— typically one with specialized functions such as executive, 
legislative, and judicial branches. In turn, a set of political institutions connects the political authority to 
the political markets (i.e., elections, which may be more or less democratic) and eventually to civil 
society, to which the political authority is ultimately accountable. 1 will connect the economic and 
political systems in greater detail in the next chapter. 

Thus far I have emphasized that organized sports and capitalism are similar systems that 
operate on three levels. But while there are many similarities between organized sports and capitalism, 
there are some crucial differences, most of which stem from fundamental differences in the respective 
purposes of the two systems. The purpose of organized sports is to facilitate periodic competition 
among athletes, whether as individuals or as teams, both to encourage and recognize athletic excellence 
and to provide entertainment for the public. To this end, each sporting contest starts anew with a 
"blank slate" or scoreboard, teams are of equal size, and the advantages gained by a team during a 
game or a season are forfeited at the end of a season or year. In addition, and crucially, the entry of new 
teams is controlled by a system of franchises that may only be granted by a sporting authority that acts 
under an antitrust exemption and thus has sovereignty over its sporting league, like a state. 

Figure 2.3. Capitalism as a three level system 



Capitalism, in its various forms, facilitate the productive use of societal resources in order to 
meet consumer needs in the short run and raise the standard of living through time. As a result, its 
regulatory frameworks give priority to promoting productivity rather than to the fine points of 
equalizing competitive resources on a given day or during a given season. At the same time, with rare 
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exceptions, capitalism is regulated after the fact and not in real time the way organized sports are. The 
regulators do not stop the play to assess a foul, nor do they halt the competition to examine a 
controversial event via "instant replay." The economy moves on, and disputes are settled after the fact, 
in court if need be. 

Since economies of scale enhance productivity, it follows that capitalism generally permits the 
accumulation of advantages, subject to certain exceptions and certain limits on acceptable behavior. It 
also follows that capitalism permits "teams"— i.e,, firms— of radically different sizes to enter and exit 
industries without the approval of other participants. Likewise, it permits the entry of new competitors 
with new technologies that may give them an advantage over all other competitors. As a result, 
capitalism permits and encourages multifaceted competition among firms of different sizes using 
different resources on more than a single playing field (or industry} at a time. 

The concept of the level playing field is used almost as much in capitalism as In sports, but 
capitalist competition, though regulated, is not designed to unfold between teams that are equal, nor 
circumstances that must be "level." Advantages, such as a playing field tilted in one's favor, become 
possible sources of additional— and potentially cumulative— advantages. In the terms of our analogy, 
the "scoreboard" of capitalist competition Is never wiped clean; "points" or firm advantages carry over 
from one competition to the next. And since capitalism is designed to promote productivity, it can be 
expected to promote inequalities of income and wealth, and first movers in a technology may keep their 
advantages for decades. Capitalist competition is for keeps, not for sport. 

As referenced in the introduction to this chapter, prices coordinate decisions in terms of supply 
and demand for all manner of goods and services. In addition, they coordinate supply and demand In 
factor markets such as those for labor, capital, technology, and, most recently, knowledge.® This 
suggests that we need a more detailed model of capitalism that recognizes different types of markets 
and the roles of various economic actors. And It also suggests that we need a model that adds other 
elements to each of the levels in the system. 

*******t:***m************* **!********* 

Market frameworks differ from one country to another 

Differences In the market frameworks of product markets can be illustrated by the relative 
prices of gasoline and pharmaceuticals between Europe and the United States in Figure 2.8. Differences 
in gasoline prices, as represented in stylized form by Figure 2.8, are accounted for largely by differences 
in sates taxes among various countries. Thus, the United States has a much lower tax on gasoline than 
its European counterparts. 


^ See David Warsh, Knowledge and the Wealth of Nations: A Story of Economic Discovery (New York: W. W. 
Norton, 2006) on the new trend of regarding productive fitctors as people things and ideas. 
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The Europeans have used the gasoline tax as a source of general revenues, while the US has 
from the beginning earmarked gasoline taxes primarily for highway construction and maintenance. As a 
byproduct of these differences, the Europeans have relied on gasoline prices to induce the development 
of more efficient automobiles, while the US has attempted to reduce gasoline consumption by 
establishing regulatory standards of fuel economy for various classes of cars and trucks. Thus, when it 
comes to promoting efficiency in the use of gasoline, the Europeans have taken a more market-oriented 
approach than the United States. 


Figure 2.8. Product market frameworks differ from one country to another 
Gasoline Pharmaceuticals 



When It comes to pharmaceuticals, the story is roughly the reverse. The facts are stark: the US, 
virtually alone among developed countries, allows market pricing for drugs while most other developed 
countries have price controls. This difference in pricing policies by country has led many European 
pharmaceutical firms to shift Important parts of their research activities to the United States, where 
they have a much better opportunity to recover their research investments. In a sense, then, US 
consumers are footing much of the bill for pharmaceutical research for the rest of the world. At the 
same time, the US has developed a domestic health care system where much of the cost is borne by 
employers. European competitors have an advantage in that their firms do not have comparable health 
care costs because the latter are mostly borne by their respective governments. 

Market frameworks can also affect relative fector costs. As shown in Figure 2.9, tabor's share of 
national income (GDP) varies quite significantly across a sample of industrial countries, with Sweden at 
the very top in the mid-1970s and Ireland and New Zealand falling toward the bottom as the 1990s 
progressed. Labor's share of income is almost the reverse of that accruing to capital. Sweden's high 
share for labor meant that it had a low share for capital, I.e., low profitability for its firms. This made 
investment in Sweden relatively unattractive In the 1970s and 1980s, and when Sweden opened its 
capital market as a precondition for joining the European Monetary System at the end of the 1980s, It 
suffered capita! flight and a financial crisis. 
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Figure 2.10. Alternative Playing Fields: Level and Tilted 



Level Playing Field 


Playing Field tilted for 
policy-based reasons 


Playing Field tilted for 
private advantage 


The notion of a level playing field is a much-used sporting metaphor, and for good reason. The 
purpose of a sport is to have a fair contest among teams that are supposed to have relatively equal 
chances. Capitalism, on the other hand, is intended as a way to release human energy while channeling 
it so as to raise productivity. In this latter context a field or market can be "tilted" in a number of ways 
for public policy reasons, and this tilt can give an advantage to some firms or industries over others. 
Whereas a normal football (soccer) field is rectangular, with the centerline in the middle, it could easily 
be modified to favor the team at the south end by making the field— and the width of the goal— smaller 
at that end and thus easier to defend. In addition, the midfield line could be moved to the north side, 
making it easier for the south team to score on the north. Any of these changes would be obvious 
distortions in a sporting contest and, arguably, pointless because the teams could be expected to switch 
ends during the games. Such modifications can, however, be introduced and maintained in market 
frameworks in order to favor particular interests for a specified period or even indefinitely. For 
example, the south end of the field could be given to debtors versus creditors, producers versus 
consumers, or capital versus labor, depending upon the purpose of the intervention. This tilt might 
result from lobbying behind closed doors where one interest group wins out over others, using its 
economic power for private advantage. I have added a field with a "sand trap," borrowed from a golf 
course, to symbolize distortions introduced to favor private as opposed to public interests. Obviously 
there can be mixed cases and cases in which the proponents of private gains try to masquerade as 
public-spirited citizens. 

The cumulative nature of the gains in a capitalist system can easily tempt firms to exert 
considerable effort to achieve, retain, and perhaps even enlarge their special advantages in market 
frameworks, even as they claim to be engaged in the constant search for a level playing field. In 
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addition, high incentive compensation can be expected to increase the temptation for and ability of 
firms to use their economic power to lobby legislators and regulators for special advantages. Thus, the 
first two levels in the capitalist system are inseparably interrelated. And when we add level three, we 
will see that It provides the avenue through which economic power gained through competition in level 
one can be used to secure regulatory advantages at level two. A tilted playing field alters the market 
frameworks in which decentralized decision-making takes place, whether or not these changes are 
congruent with the public good. 
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The Transformation of U.S. Capitalism and Democracy: 1830-1930 

Introduction 

In the course of the 19’^ century, U.S. leaders developed the institutions of their capitalism and 
their democracy in a rush to exploit the unparalleled opportunities afforded by their rich and lightly 
inhabited continent. As this happened they confronted two imbalances of power, one economic and 
the other political. The economic imbalance was that the new firms spawned by the Industrial 
Revolution, the very engines of economic growth and a rising standard of living, embodied a form of 
economic power based on the new technologies of the industrial revolution so that absolutely dwarfed 
the older firms based upon much simpler technologies, smaller scale, and atomistic competition. Were 
the new firms a natural outgrowth of capitalism, a form of innovation that should be encouraged as 
natural and perhaps essential, or were they instead a rationale for excessive size and in need of control? 
If the latter, what theory was to guide the regulators? The political issue was that the rise in corporate 
power was due in no small measure to a structural weak point in the Constitution which granted full 
authority to the federal government to regulate interstate commerce without providing the appropriate 
executive powers or legislative accountability to the public that was needed to fulfill this mandate. If 
reform was needed, was it with respect to the governance of the firms, the regulatory powers of the 
federal executive branch, or the absence of a federal charter of incorporation? And, in any event, could 
the accountability of the federal government be achieved without making the Senate more accountable 
to voters? 


The State Governments: Racing to the Bottom 

During the late 19*'’ century, firms worked to coordinate and consolidate their power across the 
U.S. and its national market. Facilitating this process was the state of New Jersey and its legalization of 
the holding company in 1888. The concept of the holding company was essentially intended to justify 
buying the stock of other companies in order to exert significant owner influence over them or at least 
share in their profits. In fact, according to historian Harland Prechel, it only "emerged because it was a 
legal means to pursue industrial consolidation strat^ies"^ Previously, a firm could only exercise its 
corporate privileges within the state in which it was incorporated; purchasing rival firms incorporated 
within other states was prohibited by the laws of those other states. Until the case of New Jersey no 
state legislature had legally sanctioned the acquisition of corporations across state lines, generally 
viewing the strategy as a dangerous means of curbing competition and consolidating corporate power. 
Under pressure to finance its ever-increasing budget deficit, the New Jersey legislature overlooked such 
arguments and legalized the holding company for firms opting to incorporate there.^ Law professor 
Morton Horwitz notes that business interests may have played a role in prompting this move; corporate 
lawyers such as William Nelson Cromwell directly helped state legislators with the drafting of the law 


‘ Prechel, Harland. Big Business and the State: Historical Transitions and Corporate Transformation, 1880s-1990s. 
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during 1889-1890.^ From the state's point of view, the initiative was immediately successful: "Firms 
rushed to New Jersey; the state was able to avoid income taxes because the revenues from the 
incorporation business were so great."^ in fact, the inflow of new firms and new capital was so immense 
that according to political economist Harold W. Stoke, by 1902 "the entire state debt, which had been 
one of the motives for this wholesale chartering business, had been wiped out."^ 

Beyond fixing the state's budget deficit, the New Jersey statute carried far-reaching 
implications. As Stoke observes, New Jersey Imposed little regulation upon the new holding companies; 
they could consolidate companies and exercise economic influence almost free from government 
oversight.® Other states objected to such liberal legislation and the concentration of power that it 
encouraged. Yet as Stoke points out, "while most of the states strongly condemned the attitude of New 
Jersey toward the corporations, it was to be expected that some of them should grow envious of her 
large income, and should undertake to duplicate her program."^ States were racing to the bottom once 
again, just as with the adoption of more flexible charters decades earlier. Over the next decade or so, 
large corporations and their capital would eventually migrate to New York and other states that 
followed New Jersey's opportunistic lead. 

The Federal Government: Regulating the Common via the Federal Chartering of Corporations 

Regulation of business through establishing and enforcing rules of conduct proved to be 
extremely frustrating because federal statutes had to be weakly worded in order to pass through 
Congress, and especially the Senate, as US Senators were chosen by state legislatures and the latter 
were heavily influenced by business interests. Reformers thus turned to another approach. As early as 
1900 Congress began to consider the merits of the federal chartering of firms. Between 1901 and 1907 
six separate chartering bills were submitted® and by 1914, nearly two dozen such measures had been 
proposed; yet all ultimately failed to get through both houses of Congress.® At the same time, leaders of 
the executive branch also became interested in curbing corporate power through the federal issuance of 
charters, President Theodore Roosevelt advocated such a measure in his run for Vice-President, and 
later, as President, spoke extensively on the issue. In a 1902 speech in Rhode Island he declared, "1 do 
not believe that you can get any action by any State...l do not believe it practicable to get action by all 
the States that will give us satisfactory control of the trade of big corporations."^'^ In pursuit of this 
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ultimate goal, President Roosevelt established the Bureau of Corporations within the Department of 
Commerce tn 1903, intending to utilize "publicity as an aid in bringing about executive control of the 
trusts. James R. Garfield, son of former President Garfield, initially headed the Bureau of 
Corporations as he shared Roosevelt's desire to curb corporate corruption. Like Roosevelt, Garfield 
believed that "a single state cannot control the great Interstate corporations. The nation is the only 
sovereignty that can control them. The nation is the only government big enough and strong enough to 
cope with the modern-day industrial combination."^ 

As early as 1904, Roosevelt and Garfield had so popularized the issue of federal incorporation 
that "the legal and popular press carried literally dozens of articles on the subject, with the vast majority 
of writers urging federal incorporation as the only practicable method of controlling the trusts."^^ 
President Taft continued the executive's call for federal incorporation, speaking to Congress on the topic 
in 1910: "No other method can be suggested which offers federal protection on the one hand, and close 
federal supervision on the other of these great organizations that are in fact federal because they are as 
wide as the country and are entirely unlimited In their business by state lines."^^ That same year, Taft 
endorsed a bill proposed by Attorney General George W. WIckersham advocating federal incorporation. 
The bill placed strict requirements upon firms; specifically, It "forbade a federal corporation from 
purchasing, acquiring or holding stock in another company, nor could it engage in banking. Strict 
standards of financial accounting and publicity were required, with annual reports filed with the Bureau 
of Corporations. Any extraordinary activities, Including issue of new stock, had to be cleared with the 
Commissioner, and violations could lead to forfeiture of charter."*^ Nevertheless, despite such explicit 
support by Roosevelt, Garfield, Taft, other politicians, and the press, measures instituting federal 
incorporation still failed to pass through Congress, due to the inability of legislators and the special 
interests influencing them to agree upon the specifics (e.g., the inclusion of labor organizations). There 
was agreement that the federal government could issue charters, but the exact terms of the charter 
were beyond consensus,^® and with the creation of a central bank and the Federal Trade Commission in 
1913-1914, the issue was ultimately dropped.^’ 

Although reformers thus had limited success in curbing corporate power via federal chartering, 
they were able to alter one of the means by which corporations had been using their power to 
manipulate politics to their advantage: the election of U.5. senators. Proponents of the direct election of 
U.S. Senators believed that direct election would remove "the selection of United States Senators from 
the state legislatures, where it could be readily manipulated, and place it in the hands of the voters 
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where, presumably, it could not."^® Between 1893 and 1902, the House adopted the measure on five 
different occasions, but each time "the amendment died in the Senate, where few members were 
willing to abolish the system to which they owed their seats."^ Despite struggles in Congress, the 
Senate finally passed an amendment instituting the direct election of U.S. Senators in 1911 and, after 
approval by the House, President Taft, and the states, the Seventeenth Amendment became law in May 
1913.^° Thus, although the federal government could not control the growth of corporate powers 
through chartering, it would now at least be somewhat more independent from the potential political 
Influence of these powers. 

The U.S. Constitution: Undermining Firms* Accountability to Politkai Authority 

Although there were many causes for the emergence of a business oligarchy and its 
undemocratic influences in the U.S., I believe that the root cause lay in the experiences of colonial 
America prior to the War for Independence. The abusive power of the British monarchy taught the 
Framers and their contemporaries the dangers of a strong state. Thus, when forming their own nation, 
they made sure to establish a weak state based upon a separation of powers among functions as well as 
levels of government. While the idea of a weak state fit early US circumstances, from 1787 to 1850 or 
so, It was inadequate to cope with post-Civll War circumstances, i.e., the rise of industrial and transport 
sectors with their great concentrations of private power in the growing continental market. 

The Framers' deeply-rooted fear of federal power gave rise to a fundamental problem In the 
design of the Constitution. The states were empowered to charter firms, but had no powers to regulate 
their activities once these activities constituted or affected interstate commerce. At the same time the 
federal government had exclusive powers to regulate Interstate commerce, but no powers to charter 
firms and therefore no power set conditions for their right to participate in that commerce. Federal 
regulation was from the outside-in, and thus based upon explicit rules that were parsed line by, line, 
instead of based on broad principles as a precondition for participation. Thus, the Constitution created 
what amounted to an unregulated commons for what would be, by 1900, the world's largest, richest 
market, home to many of the world's most powerful firms. As US Industrial firms developed, states 
raced to the bottom in granting them powers without any corresponding responsibilities. Competing for 
employment and revenues from firms, states increasingly relaxed their charters' conditions; the limited 
charter was replaced first with the general purpose charter, granting firms the status of legal 
personhood to participate In any sector or location that they might choose, and then with a charter 
adding the protection of limited liability, granting firms a right that natural persons did not have. Firms 
were further empowered by the Contracts Clause of the Constitution, which forbid the states from 
interfering with the terms of a private contract and thereby gave credence to the notion that private 
purposes came ahead of those of society as a whole. Externa! regulation came from the federal 
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government, limited by the Constitution and dependent upon external regulatory agencies such as the 
ICC or the Anti-trust Division of the Justice Department to enforce ultimate accountability on the firms. 
The efforts of these agencies' generally had very limited success since, without a federal chartering 
system, they lacked clear standards by which to establish such accountability. 

In short, what was missing was a clear correlation between corporate rights and corporate 
responsibilities. Some external authority— state or the federal government— ought to have licensed 
firms to participate in interstate commerce only as long as these firms acknowledged that their license 
to operate came from a political authority and not their shareholders and that this license or grant 
subjected them to a number of conditions. For example, Wickersham's 1910 proposal for federal 
chartering required annual reports based upon strict standards of financial accounting, similar to the 
requirements established 25 years later by the Securities and Exchange Commission. More significantly, 
Wickersham's proposal included provisions to prohibit firms from entering into banking or from buying 
or holding stock in other firms. At a minimum, the latter would have checked further expansion of firms 
via holding companies and horizontal integration, a trend catalyzed and propelled by liberal state 
chartering powers in the late 19*^ century. Though probably too late to undo the rash of mergers and 
acquisitions since 1890, such legislation could have at least made any further consolidation conditional 
on Justice Department affirmation that the merger in question would not unduly reduce competition in 
the industry. In this way, external powers in the form of the federal government would have held firms 
accountable for their behavior in a top-down governance system. 

Furthermore, a system of explicit federal chartering would have established beyond doubt that 
firms owed their existence as well as their rights to mobilize and utilize economic power to an external 
political authority. Without obtaining and abiding by the rules of an official grant from the federal 
government, firms would not be able to legally exist. Firms would have clearly owed their existence not 
to their shareholders or some form of spontaneous generation, but to a federal authority. Additionally, a 
system of federal chartering would have served as a reminder that firm privileges such as limited liability 
and hierarchical organization were granted by the state and were not "natural" rights generated by the 
markets. Yet federal chartering of non-financial never was {and never has been) established. 

Implications for U.S. Capitalism 

The federal government's very limited capabilities to hold firms accountable for how much 
power they were allowed to have and how they used it contributed to the growth of corporate oligarchy 
but also contributed to the subsequent distortion of the notion of capitalism, conceiving of it as a 
system of markets guided by the invisible hand of market forces, independent of the visible hand of any 
political authority. Over the 19“^ century, this distorted, ideologically-biased version of capitalism, based 
on the notion that somehow markets preceded both laws and political authorities, came to affect court 
decisions at the state and federal levels and ultimately to dominate not only legal theory but also 
economic theory in the form of neo-classical economics. Both realms— law and economics— failed to 
recognize that capitalism is above all a societal construct and not one based upon natural laws like 
physics or biology. Both realms defined the firm as independent from political authority and treated 
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market outcomes— however coercive in reality— as based upon voluntary transactions among private 
parties and therefore immune from review and modification by the state legislature. Holding firms— or 
any market actor for that matter— accountable to an external governing authority became the exception 
and not the rule. 

Thus, the U.S. entered the 20^*' century under the sway of a corporate oligarchy whose power 
perpetuated a narrow and distorted conception of capitalism that was built on the highly artificial 
notion that economics and politics are and ought to be distinct. This flawed understanding of capitalism 
gave firms, via their managers and their financiers, the opportunity to subvert both capitalism and 
democracy for their own narrow Interests. By the end of the 19*^ century they could easily abuse the 
largely unregulated U.S. commons for private gain at the public's expense. As long as these actors 
operated under what Horwitz calls “the assumptions of a self-executing market economy," any "unequal 
results were just," created not by self-interested individuals but by "the market process as a neutral and 
apolitical arbiter of the just distribution of wealth."^^ Because legal, economic, and political actors 
Ignored the role of human agency— i.e., their own roles— \r\ the development of U.S. capitalism, they 
failed to prevent and, to an extent, even abetted the rise of this oligarchy within the nation's 
increasingly productive economy. 

Of most concern, however. Is that this distorted, fundamentalist variant of capitalism has 
reemerged again since the 1970s. While some conservatives, and notably those who follow the 
teachings of Milton Friedman, view the early era of U.S. capitalism depicted in this chapter as a 
consensual market system they overlook the notion that the US capitalist frameworks were actively and 
systematically tilted by Judges as well as legislators to favor a continuing accumulation of power in the 
hands of a class of capitalists. While this tilt undoubtedly contributed to economic growth, it came in 
part at the expense of those citizens who had little property or effective representation in the nation's 
economic and political systems and thereby reduced their relative opportunities to benefit from the 
system. Political decisions that allowed big firms to escape all but minimal regulation permitted 
economists, legal actors, and politicians alike to accept and defend often unjust distributional realities as 
the natural results of the economic laws of capitalism and therefore beyond the purview of the law. 
The emergent reality was driven as much by political institutions and political markets as it was by 
technological forces and larger markets. 

This mis-diagnosis of capitalism as an economic system existing independent of the political 
system took hold in US laws and economics in the 19^^ century and remains very much alive and 
influential today. It is a view of capitalism in which capitalists expect to enjoy private gains as they take 
advantage of the legal powers conferred upon them by states to exploit market frameworks, and not 
just product markets but also the markets for capital, labor, public services and natural resources. It is a 
view that overlooks that the law allows firms to do what individuals may not normally do, which is to 
mobilize resources on a very large scale with the right to govern them, including all personnel, through 
very undemocratic hierarchies, and then to pass their wealth on through successive owners without 
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inheritance taxes. And finally, it is a view that allows capitalism to become an engine of economic 
inequality and corporate leaders to become oligarchs with powers rivaling those of lawfully elected 
government officials. This narrow and ideological view of capitalism has also permitted and continues 
to permit firms to abuse the tangible, physical common that is governed by a state for the benefit of its 
inhabitants as well as the intangible, commercial common that is designed to serve a similar purpose. 
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Chairman Miller. That would he fine. 

Dr. Scott. That is your problem. 

Discussion 

A New Metric for Corporate Accountability 

Chairman Miller. I think all the witnesses spoke for more than 
five minutes but less than 50, so I appreciate the restraint. 

Mr. Baird just left. I was going to call upon him. All right. I now 
recognize myself for five minutes of questioning. I won’t pause to 
say I now recognize myself for a second round. I think you will un- 
derstand I get to keep asking questions nonetheless. 

Dr. Blair, I was interested in your discussion of the various con- 
stituencies and considerations that boards of directors should take 
into account, not just the financial interest of shareholders. My 
question is, who shall guard the guardians? How do we hold direc- 
tors accountable and on what basis and how are they chosen? If 
they are elected by shareholders, why would shareholders not elect 
the members of the board who would do the most to act in their 
interest, their financial interest? 

Dr. Blair. That is an excellent question. It goes right to the 
heart of one of the things that has driven what I regard as a cul- 
tural change in the last 20 to 25 years to bring directors around 
to thinking that they have to maximize share value. That is the ar- 
gument that if they don’t focus on a single metric, we don’t have 
any way of holding them accountable. And my response to that is 
on several levels. First of all, the notion that, if you maximize 
shareholder value, it is really clear what you have to do, is crazy. 
Nobody knows what you are going to have to do to maximize share 
value, and so maximizing share value doesn’t translate into a spe- 
cific set of actions that directors are supposed to take, and at any 
point in time there is disagreement and contention potentially 
about whether or not the actions that the board is trying to take 
serve to maximize share value. My own view of this is that the cor- 
poration was formed with the idea in mind that what corporations 
should do is maximize the total wealth-creating capacity, and that 
that would mean that, you know, in an economic sense, if the 
shareholders are made better off, it should not be at the expense 
of some of the other stakeholders. 

That is a vague mandate, which doesn’t translate into specific in- 
structions as to what they should do on a day-to-day basis. And I 
think up until about 25 years ago, the larger corporations, because 
they were very visible and because they had a brand and an image 
that they had to protect and because they tended to have loyalties 
to the communities where they were incorporated, the executives — 
maybe not perfectly, absolutely not perfectly — but at least they 
tended to think in terms of, “what are we doing for the long run 
health of the company, what are we doing and how is it going to 
affect the communities where we operate and how is it going to af- 
fect our customers?” I think that the emphasis on share value has 
caused many company directors and managers to lose sight of that 
bigger picture. Can you make them do it? Can you force them to 
do it? Probably not, but my first point is that we can’t force them 
to maximize share value, either. That is my point. 
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But at a second level, when you think about what we can make 
corporations do, what I am a strong believer in is disclosure, and 
I think increasingly, we have had a tug and pull in the 1930’s after 
the financial collapse — the Congress moved to put into place a sys- 
tem that would require publicly traded companies to disclose a lot, 
disclose a lot more than they used to. There is still an enormous 
amount they don’t disclose, and I think if they are required to dis- 
close what it is they are doing on a number of different fronts, they 
are going to be more responsible about what they do. 

Chairman Miller. I would love to pursue that further, but I will 
now yield back the balance of my time in the first round of ques- 
tioning so that Mr. Baird, who I understand also has a markup like 
Ms. Johnson, may ask questions. Mr. Baird for five minutes. 

Corporate Incentives That Encourage Long-term 

Profit 

Mr. Baird. I really am fascinated by the topic of this hearing and 
thank the Chairman for holding it. Dr. Blair, I thought your testi- 
mony was quite enlightening because there is a sense that the fidu- 
ciary responsibility obligates the company to just look at sort of 
short-term profits. And you are saying that is not the case at all. 
You are saying that that is maybe an urban legend or something. 

Dr. Blair. Yes. 

Mr. Baird. It is not valid. What other incentives and what can 
or should the government do or not do — and this is not just for Dr. 
Blair, for all of our panelists — to try to get that longer-term com- 
mitment to the well-being not only of just the shareholder in the 
short-term but the communities in which the businesses operate, 
the workforce that may have been loyal to a company for 30 or 40 
years or more, what kind of reforms can or should we do or not do? 
And that is to any of the panelists. 

Dr. Blair. I will start if that is okay. I think the first and most 
important thing is that we need to make sure that there are not 
incentives in place that cause company executives and directors to 
have this preference for risk and preference for strategies that 
produce instant profit rather than long-term profit. 

Now, there was an attempt in a sense — it is kind of ironic be- 
cause there was a big push in the 1980’s when corporate directors 
and managers were under a lot of pressure from the hostile take- 
over market. Then they began to say, well, if we have executives 
who are compensated in stock or in stock options, they will focus 
on share value and then they will be less vulnerable to takeovers. 
And prior to that, corporate managers were saying, you know, we 
have these other responsibilities and so we don’t necessarily think 
that just because these outsiders think they can come in and buy 
the company for more that we should be required to sell it. And 
so we fixed that problem by radically changing the way corporate 
executives were compensated, to tie their compensation much more 
tightly to not just share value but to the value of the options which 
are a one-sided gamble. And stock options have a huge tax advan- 
tage relative to compensation in shares. I think if directors were 
paid and managers were paid in restricted stock that they had to 
hold for 10 years before they could sell it, that would cause them 
to have a very different set of incentives than what they have with 
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the compensation and stock options. That is where I would start. 
It is a big problem, but I think I would start there. 

Mr. Baird. Dr. Gomory. 

Dr. Gomory. I agree with what Margaret has just said, but I 
have had I don’t know whether it is 60 or 70 man years on cor- 
porate boards, and I have concluded that the people on those 
boards are humans and they are subject to the normal human emo- 
tions and attachments, all right? And when this whole business 
first became visible to me, it was in a world in which the directors 
wanted their companies to be successful and they cared quite a bit 
about the employees. I was an officer of IBM during its golden pe- 
riod. 

Now, I think that they are still humans, but I think there are 
two problems. One is they believe the thing that Margaret says 
isn’t there and she is right, which is it isn’t their legal duty they 
believe it is to maximize shareholder value. The second thing, the 
compensation being tied to the share price and the sheer volume 
of shares given to leading executives is such that for most people, 
that amount of wealth is overwhelming. 

I agree with Margaret that restricted stock — which goes up and 
down, not just one way — is a much better vehicle, but I would 
think that there should be less compensation, honestly, because 
these people do care about their companies and their people as 
anyone does who associates for a long time with them. But, they 
are overwhelmed in my opinion by what they see as the legal im- 
peratives, some pressure from some of the totally financially ori- 
ented shareholders, and that overwhelms what was in the past and 
remains their natural instinct to care about their people, their com- 
munity, and the other things because they are human, too. And I 
think we have in some sense overcome that normal tendency which 
had existed for decades and decades before the 1980’s by a con- 
certed effort to line them up with very active financial shareholders 
with these tempting, huge packages. I think they should not be 
there. 

Mr. Baird. Did you want the time back, Mr. Chairman? I have 
got more questions, but I would be happy to give it up. 

Chairman Miller. Given that you have a markup and there is 
nobody else, why don’t you go on? 

Executive Compensation 

Mr. Baird. Terrific. What are your thoughts about dealing with 
golden parachutes and retirement packages for executives? You 
know, we see increasingly these takeovers and mergers, et cetera, 
or business decisions that basically drive a company into the dirt, 
and the employees lose much of their retirement benefits but the 
guys at the top walk away with enormous compensation levels. Any 
merit to tying the fate of employees’ benefit packages to the fate 
of the executive or board packages? 

Dr. Blair. I like it in principle. The devil is going to be in the 
details, but yeah, I like it in principle. 

Dr. Gomory. And I feel exactly the same as Margaret. I think 
that is a very good direction. I mean, we don’t have to have and 
we didn’t have in the past corporate executives who were paid hun- 
dreds of times more than everyone else and who had these enor- 
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mous retirement packages at a time when the pensions of everyone 
else were being cut. But that is what we have now, and it is a dis- 
tortion and I think it is one that we do not need. 

Mr. Baird. Do you think that could be remedied statutorily, pos- 
sibly? 

Dr. Gomory. Yes. I do agree with Margaret. It is not as simple 
as it sounds, but as a direction, it is the right way to go. 

Mr. Baird. Are there any other incentives driving — one of the 
issues here is the globalization of jobs and the economy. What are 
other perverse incentives that you are aware of that may incline 
businesses to export jobs, particularly manufacturing jobs, that 
they might not want to do but that inherent structures in our legal 
code or our tax incentives don’t force them to do but certainly re- 
ward them for doing? Have you identified some of these? 

Dr. Blair. I have not focused on that in my work. I don’t actually 
have a good answer for you. 

Mr. Baird. Dr. Scott. 

Dr. Scott. Yeah. We are into a transaction-driven system. Let 
me back up just one second. Executive compensation in this coun- 
try has no parallel anywhere else, okay? It is much higher. And if 
you take a look at this over a period of time, just to go back to the 
’70s, the CEOs of our big companies are being paid on the order 
of 30 times their mean employee, and in Europe it was about 20 . 
And that is what it was when I went to start doing research in Eu- 
rope in the ’60s. As we get to the end of the ’70s, we begin to break 
away; and when we go through the ’80s, we are out of bounds on 
this. But the reason for this, I think, is that we created the stock 
option, and the stock option cost was not a cost on the P&L state- 
ment. And in 1992, 1993, 1994, the Financial Accounting Stand- 
ards Board said it ought to be, and there was enough pressure 
brought by people down here to say, “If you really try to put that 
on the P&L statement, we are going to so curtail your budget that 
you are not going to be able to do anything.” And Arthur Levitt has 
written a very interesting account of what happened, and he just 
simply tells the Financial Accounting Standards Board, if you try 
to put this on the P&L statement, I will not back you. And the Ac- 
counting Standards Board only recommends, it was the SEC deci- 
sion to say, “We are going to allow this to continue to go.” So you 
have created a transaction-oriented system where you don’t have to 
pay for it. The cost of the stock options drops directly to the bottom 
and doesn’t have to go through the P&L statement until we get to 
2004. So you have given the directors the right to give people free 
money, and that is what they did. And you can raise your earnings 
and raise your stock price by doing a deal with the Chinese, you 
can do it any way you want. It is the transactions that drive the 
stock and that drive your compensation. It is really a pernicious 
system. 

Mr. Baird. What do you think we should do about that? 

Dr. Scott. If I were doing it, I would find a way to outlaw the 
stock option entirely, and that may sound really weird 

Mr. Baird. You mean as a mechanism of compensation or 

Dr. Scott. Yes. 

Mr. Baird. Okay. 
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Dr. Scott. Margaret mentioned the other alternative. The other 
alternative is treat the CEO more like a shareholder and say, “We 
are going to give you stock”; and when you do that, you have to 
record a cost. You can’t give away stock without — you can give the 
option. Now you have to put something on it. But you have to give 
the stock, and if you are getting restricted stock you can’t sell it 
for a good deal of time. Therefore, if the company has a down on 
this thing, you take it down along with the shareholders. It is a 
tremendous change. We have created a set of — this is a big part of 
your problem over in Financial Services, and if you go back to Mar- 
tin Wolf writing about this in the Financial Times back in January, 
he said unless this is changed and unless it is changed by legisla- 
tion, you are never going to correct this problem. The runaway is 
creating financial incentives — Margaret mentioned this just brief- 
ly — that have an upside that encourages people to take risk and no 
downside. The downside is paid by the shareholder and the tax- 
payer but not by the person taking the risk. 

Dr. Gomory. Let me add something to that. So far we have 
talked mostly about, you know, let us not have stock options, let 
us not do this, let us not do that. But I think we ought to decide 
what we want a corporation to do, we as a nation; and that might 
have something to do with where the jobs are and whether they are 
productive and things like that. And then we ought to make sure 
that our tax structure rewards that, not just pure profit because 
they won’t get to keep it if they don’t meet certain other criteria. 
If they are not productive, if they don’t treat people right, if their 
skew of compensation is crazy. Why don’t we try and incent the 
corporations to behave in the way we want them to? I think that 
is worth thinking about. 

Mr. Baird. Thank you. Thank you for your indulgence, Mr. 
Chairman. 


Corporate Governance 

Chairman Miller. Thank you, Mr. Baird. I want to pursue the 
corporate governance issues that I had begun with Dr. Blair. This 
has also been debated as Dr. Scott suggested in the Financial Serv- 
ices Committee and corporate governance issues, specifically in ex- 
ecutive compensation. And there are other critics of corporate gov- 
ernance who say that if actually corporations were acting to benefit 
20 percent of the population, the 20 percent that Dr. Gomory says 
owns most of the stock, that would be more revolutionary than any- 
thing the Bolsheviks did or what happened in 1789 in France. That 
would be a remarkable change. The corporations are not actually 
even being governed to benefit the shareholders, that corporate 
boards are made up of CEOs of other corporations; and they all 
think that they are underpaid and they know that the salary or the 
total compensation for the CEO of a company on whose board they 
sit will be looked at by their own board as what their compensation 
should be. And the single best predictor of what exactly compensa- 
tion will be is how many CEOs sit on the board, and particularly 
on the compensation committee. 

There are critics. Dr. Blair spoke less than admiringly of share- 
holder advocates, but there are shareholder advocates who argue 
that if boards were required to act on behalf of the shareholders. 
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it would be a vast improvement in corporate governance, that actu- 
ally executive compensations now have become a fairly significant 
part of overall profitability. And in fact, even these massive pen- 
sion funds can’t get to 50 percent because 70 or 80 percent of stock 
is now legally held by someone who is not the beneficial owner. In 
other words, brokerage houses that hold the stock of shareholders 
who never see the piece of paper, never actually claim the legal 
title to the stock, but are the beneficial owner. And they vote for 
the incumbent or for the slate of corporate boards proposed by the 
incumbent directors and California, North Carolina, UAW, any 
combination of pension funds can’t outvote them. 

Dr. Blair, do you disagree with that critique and why? 

Dr. Blair. I think 

Chairman Miller. I think you turned it off. 

Dr. Blair. I think the critique has been taken way too far. I 
think it started out as a well-intentioned effort to try to make sure 
that corporate officers and corporate directors and managers were 
more accountable, but it has become an obsession and it has be- 
come an industry. The Delaware judge I quoted was Vice Chan- 
cellor Leo Strine, that over time we now have shareholder advisory 
firms, we have a substantial number of academics who are keenly 
interested in pushing a position in which we can create more and 
more control rights for shareholders. I think it is a very dangerous 
direction. I personally don’t think that Carl Icahn knows better 
about what Yahoo should do than Yahoo’s executives do. 

Chairman Miller. Dr. Gomory. 

Dr. Gomory. I think that you may have already made the point 
that I want to make, but I would like to — my actual experience 
with boards and woriying about takeovers and things like that is 
that a board of any significant corporation today knows there is a 
short list of people who control the shares. In this company that 
I have dealt with, it is about fourteen. Almost all are as you sug- 
gested I think earlier — they are financial houses of one sort or an- 
other. So when we are talking about having shareholder control, 
people’s minds go to people, individuals. Not so, folks. It is really 
the financial houses. 

Now, putting more control in their hands is not at all necessarily 

a good idea because you have to look 

Chairman Miller. Are you talking about the brokerage houses 

that are buying shares for which they are not the beneficiary 

Dr. Gomory. Yes, that is 

Chairman Miller. Are you talking about 

Dr. Gomory. Yes, exactly. Exactly that. Because you have to look 
at how those individuals are compensated in their financial firms. 
And if they are very sensitive — in hedge funds it is terrible, of 
course — through the share price, all you are doing is making the 
company more directly a financial object to be manipulated. You 
are not going to the people, you are going to the financial people 
and a small group of them. 

Proposed Rule for New York Stock Exchange 

Chairman Miller. There is a proposed rule for the New York 
Stock Exchange — I think I am getting this right — that has been at 
the SEC for one and one-half years, not acted upon. Are you famil- 
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iar with that proposed rule? It would limit what the legal owner 
of stock could vote on, even if it deprived the board or the share- 
holder meeting of a quorum for some issues, unless they had spe- 
cific directions from the beneficial owners, which would essentially 
mean the brokerage houses couldn’t vote for board members, et 
cetera. 

Dr. Gomory. To answer your question, I am not aware of that, 
but I think it is an excellent direction. 

Chairman Miller. Dr. Scott. 

Dr. Scott. I would have to disagree. If you go back to roughly 
1960, the average share was held for somewhere between six and 
eight years, and so it was reasonable to speak of somebody as hav- 
ing a long-term interest. It doesn’t mean they know anything about 
the company, but at least with a six- or eight-year holding, you are 
talking about somebody that has a long-term connection with the 
company. The average shareholding now is about one year. So 
when you are talking about a shareholder and saying does the 
shareholder have some kind of a long-term interest in the company, 
you have no way to have any bet on that at all. The change is we 
have, quote, “democratized ownership,” but we have also reduced 
the cost of trading. People are trading much more. I mean, just go 
and pick up the statement of any mutual fund and look and see 
what is the average turnover on their funds. The average turnover 
on a lot of them is two times a year. Their real interest — and by 
the way, I think you are missing a term when you say it is broker- 
age houses. It is not brokerage houses, it is mutual funds and pen- 
sion funds and insurance companies. And if you ask what is their 
big business, their big business is trying to attract additional as- 
sets that they manage. They don’t want to antagonize any firm at 
the risk of losing its pension funds business. So they don’t even 
want to have to vote their shares, they don’t want to have to vote 
anything that would be considered hostile to management. They 
are trying to grow assets under management at the mutual fund, 
the pension fund, or whatever else, not really worrying about how 
the company is managed. 

Chairman Miller. I want to pursue that at another time, I 
think. Stocks held in street name, which are 70 to 80 percent of 
stocks are actually not stocks held by pension funds. 

Dr. Scott. No, but your big holders are mutual funds. 

Free Trade and Equality 

Chairman Miller. Dr. Gomory, obviously international trade af- 
fects not only American workers but workers all over the world, 
and when I was considering the CAFTA vote, I was lobbied vigor- 
ously by advocates for human rights in the CAFTA countries who 
said it would actually be bad for the workers in those countries, 
too, which is perhaps contrary to the common impressions of what 
the effect of trade is. 

What is the effect of free trade, international trade, unrestricted 
international trade on workers in other countries, and what is the 
effect then on the distribution of wealth in those countries? 

Dr. Gomory. Well, first of all, I would like to say this is not a 
subject on which I have deep knowledge. I have had an awful lot 
of experience in the United States, but very limited in other coun- 
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tries, and I will simply report the impression that I have from 
those who know more, and the impression that I have received is 
that the globalization has reinforced whatever the economic struc- 
ture was in these countries. If you had a ruling elite as you did in 
many — I am not talking about China of course, but take South 
American countries or others — that this has simply — they have 
been the principal gainers from globalization. So as I see that, in 
the United States, the wealthy have been also. That pattern I am 
told is repeated in other countries, but I am really relaying to you 
the opinions of others, not my own direct experience. 

Chairman Miller. Dr. Gomory, is there an economic benefit be- 
sides simply having a more fair society, of having a more even dis- 
tribution of wealth, income, and what is that benefit? 

Dr. Gomory. Well, let us just stick to the United States. In the 
United States, we have had a productivity increase for 30 years, 
but people are, from the middle class on down, struggling to pay 
their bills. And it is not that the productivity increase wasn’t there, 
it is just that they didn’t get it. That is the downside. 

Chairman Miller. Dr. Scott. 

Dr. Scott. Yeah, I would answer that very differently, not in any 
way contradictory. It has a huge impact in the United States. We 
are almost alone in operating our educational system at the first 
12 grades on a market, and the market is local real estate taxes. 
You want to get a good school system, you now look and you say, 
“Who has the good school systems?” It is the people that have the 
big tax base. The big tax base is then wealthy people, and they are 
attracting more and more; and now we are getting segregated 
schooling all over the country out of this. Other countries pay their 
school teachers typically either by a province or by a Federal Gov- 
ernment. We are paying them by local real estate taxes. So as you 
are building this, you are building a self-reinforcing thing. We no 
longer have mobility of the labor force that is greater than Europe. 
It is the other way around. So you are creating something where 
a whole lot of people are being deprived of the chance for a good 
education because they are in a school district that doesn’t have 
the money to do it, and that is particularly what is going on around 
our big, urban areas. So yes, it does. We are going to deprive all 
sorts of people of a good education as the wealth concentrates and 
people learn to buy their way into a place where they can get a 
good school. 

Chairman Miller. Mr. Baird, do you wish to ask another round 
of questions? 

Mr. Baird. I would, if I might. 

Chairman Miller. All right. Mr. Baird. 

Pension Funds 

Mr. Baird. Given that incredible amounts of money are available 
in State and federal pension funds, can you talk a little bit about 
constructive or counter-productive roles pension funds can play and 
some of the kind of reforms you talked about? 

Dr. Blair. Let me take that on. It is true that State and local 
pension funds have been among the most activist in the share- 
holder rights movement if you want to call it that. And it does 
seem to me that some of them have played very constructive roles 
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in the almost behind-the-scenes conversations that they have had 
with companies than the rhetoric that you see in the newspaper 
would tend to suggest — when General Motors was really in serious 
trouble in the 1980’s, CalPERS, the California State Public Em- 
ployees Retirement System, did some behind-the-scenes maneu- 
vering along with a number of other institutional shareholders to 
pressure the board to change management and to make changes 
that needed to be made. And I certainly think that they have the 
potential to play a role in insisting on the overall performance of 
the company because they have a constituency that is in the state 
where they are operating in the community. So they ought to be 
paying attention to other beneficiaries as well — and what is good 
for the beneficiaries — ^both in the financial terms and in the larger 
picture. Ironically, corporate pension funds are actually precluded 
from doing that because of a Department of Labor ruling that said 
that pension funds that are regulated under ERISA are required 
to pay attention to the financial interest only and not to pay atten- 
tion to other interests that might affect the beneficiaries of those 
pensions. It was kind of a perverse rule, but it was put in place 
in the 1980s, and it is not — as I understand it, it is a Department 
of Labor regulation, rather than a statute. 

The thing about pension funds is that they tend to have the most 
long-run interests because there is money flowing into pension 
funds that is to be held there for 10, 20 , 30 years for the bene- 
ficiaries. So they intend to have a more long-run focus. I don’t 
think the problem is coming from pension funds, and I think they 
have a potential role that could actually be productive. 

Hedge Funds 

Mr. Baird. Let us look at a different — and you may have men- 
tioned this already so forgive me — the role of hedge funds in this 
issue in either making the problem worse or possible ways they 
could improve it. 

Dr. Blair. I am not an expert on hedge funds. One of the things 
that really troubles me about hedge funds is that they don’t dis- 
close anything. They are not required to disclose anything. So we 
don’t know how their executives are being compensated. There are 
stories that the hedge funds management gathers two percent of 
the gross amount of money under management plus 20 percent of 
the profits annually. That produces some outrageous results in 
which they can, by taking very high risk strategies, they get their 
two percent every year and then they can take off 20 percent when 
their strategy wins but they don’t have to give any back when their 
strategy loses. And so they are in a heads-I-win, tails-you-lose situ- 
ation. Now, what is puzzling to me is that the market hasn’t regu- 
lated it, and I think the reason why the market hasn’t regulated 
that so far is partly because they had a string of good years, and 
so it caused a lot of money managers, and even like private endow- 
ments, to say, “Well, let us put some of our money with these 
hedge funds.” I would hope that in the wake of the financial crisis 
that has resulted from the mortgage lending and the securities that 
were based on mortgage lending, you will see some of these institu- 
tions saying, “Oops, maybe that wasn’t such a good idea. Maybe we 
should not invest so much of our money with hedge funds.” But I 
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am a strong believer in disclosure. I think if hedge funds had to 
disclose more of what they were doing that they would then be sub- 
ject to embarrassment, and I believe in embarrassment as a regu- 
latory device. 

Mr. Baird. May I ask one other question, Mr. Chairman? 

Chairman Miller. I am sorry. I thank all the witnesses in the 
first panel for their testimony. If we could now have the testimony 
of the second panel, I think we will be called to votes before too 
much longer. I would like to see if we can get in the second panel’s 
testimony. But, I thank all of you. 

Panel II: 

Thank you. I would now like to introduce our second panel. The 
first witness is Mr. James R. Copland, III. Mr. Copland is the 
Chairman of Copland Industries and Copland Fabrics located in 
Burlington, North Carolina. It is not in my long-term interest for 
all Americans to realize that some Southerners when they act un- 
sophisticated and guileless actually have a pretty good idea of ex- 
actly what they are doing. They may just be playing you, and I 
pointed out to Mr. Copland that I did know in the past that he was 
a Morehead scholar at the University of North Carolina at Chapel 
Hill and son, Jason, who now works in the family business, has a 
Master’s degree from the Amos Tuck School of Business at Dart- 
mouth. So welcome, Mr. Copland, and I hope you don’t give our se- 
cret away. Second is Mr. Brian O’Shaughnessy, who is the Chair- 
man of Revere Copper Products located in Rome, New York, and 
third, Mr. Wes Jurey, the President and CEO of the Arlington 
Chamber of Commerce in Arlington, Texas. Mr. Jurey, I am sorry 
you did not get to meet your charming and capable Member of Con- 
gress, Eddie Bernice Johnson, but you are lucky to have her. 

And now, all of you know that your oral testimony is limited to 
five minutes, and after that the Members of the Committee will 
have the opportunity to ask rounds of questions. Again, to put you 
at ease, we would like to put you under oath under penalties of 
perjury. Do any of you have an objection to being sworn in? And 
do any of you — are any of you represented by counsel? No? All 
right. If you would all now stand and raise your right hand? I un- 
derstand Jason may also be testifying, so if you would stand as 
well? Do you swear to tell the truth and nothing but the truth? All 
right. 

Mr. Copland, you may begin. 

STATEMENT OF MR. JAMES R. COPLAND III, CHAIRMAN, 
COPLAND INDUSTRIES/COPLAND FABRICS, BURLINGTON, NC 

Mr. James Copland. Eirst, thanks for the opportunity to speak 
before this esteemed committee. 

America needs a new manufacturing policy. I don’t believe that 
anyone in America is opposed to free trade as long as it is fair 
trade, but when foreign governments subsidize, manipulate their 
currency, flout legal requirements and tactically condone worker 
and environmental abuses, it is impossible for Copland or any do- 
mestic manufacturer to compete. Under such circumstances, 
Copland isn’t competing against foreign companies but they are 
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competing against foreign governments. This is bad manufacturer 
policy. 

Let us look at the People’s Republic of China. They are the 800- 
pound gorilla in international trade. As a communist country, most 
of China’s industry is government owned or quasi-government 
owned. The Chinese government buys their capital equipment, or 
in the case of quasi-government-owned companies, it guarantees 
the purchase. Chinese companies often end up paying zero capital 
costs, a tremendous advantage that no U.S. competitor can over- 
come. 

In many cases, the Chinese government subsidizes utility and 
transportation costs but that is not all. China also provides a 17 
percent export subsidy on goods shipped to the United States when 
it fully rebates value-added taxes. China’s currency is pegged to the 
dollar and it is undervalued by approximately 40 percent. If our 
dollar goes down, the Chinese currency goes down. The yuan is not 
allowed to float on the world market like other currencies. This 
subsidy makes China’s goods 40 percent cheaper in the market. 

Finally, China has no EPA, no OSHA, no workmen’s compensa- 
tion, no unemployment insurance. Their whole system is different 
from ours, a communist system, yet U.S. manufacturers must com- 
pete against them, an impossible task. 

People often talk about wage rights. Sure, China’s wages are a 
mere fraction of ours with no child labor laws, no overtime, few 
benefits, but let me be perfectly clear. Wages are not the only 
issue. U.S. workers are much more efficient. In many cases, if a 
Chinese company’s labor costs were free, they still could not com- 
pete without subsidies from their government. U.S. manufacturers 
would win hands down, absolutely. No company can compete when 
your competition is a foreign government determined to spend 
whatever it takes to force you out of the market and the U.S. Gov- 
ernment does nothing about it. The U.S. Government recognized 
problems with the communist Soviet Union but for some reason it 
fails to see it with China. This is one of the things I mean when 
I say in my written testimony that the United States has an un- 
competitive manufacturing policy. 

I also want to talk about one aspect of trade agreements that has 
not been given proper emphasis, the human factor. Millions of 
Americans are losing their jobs. Their jobs are being moved over- 
seas and they can’t get other jobs. Don’t think there are high-tech 
jobs available for those folks, because there aren’t. They are being 
shipped to China and India too. Moreover, many of the factory 
workers being laid off in the United States aren’t trained for those 
jobs, even if they did exist. If those that were laid off are lucky, 
they have landed jobs flipping hamburgers or as a greeter at some 
retail store. Every American deserves the right to provide for his 
family, to own a home and to educate his kids, but our flawed man- 
ufacturing and trade policies are taking this away. Our Constitu- 
tional preamble says a government of the people, by the people and 
for the people. We have forgotten about the words “for the people.” 

Go to the small towns in North and South Carolina. Mills are 
closed. Stores are closed with weeds growing up around them. But 
you know it is really bad when you see the churches closing. Some- 
one needs to think about the hardworking people and what is hap- 
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pening to them. They are left out of the thought process when 
flawed manufacturing and trade policy is made. Let me say that 
the big multinational companies, the importers and big retailers 
have exactly what they want. They couldn’t have written a book 
and had it more perfect for their world. Buy at the China price, sell 
at the U.S. price and don’t worry about whether the average Amer- 
ican has a job or he can make ends, meet but their world is not 
what is good for America. 

You hear a lot of political candidates talking about the economy, 
our financial crisis and health care. They talk about the result but 
they don’t talk about the cause. Subprime mortgages have been 
around for decades, car loans as long as there have been cars, cred- 
it cards for decades. The primary reason people can’t make their 
payments now is because they don’t have any money. In most 
cases, the reason they don’t have any money is because they have 
lost their jobs or they now have jobs making a fraction of what 
their pay was before their jobs were exported. If these people had 
their manufacturing jobs, they wouldn’t have the economic prob- 
lems and financial problems we now have. People often got their 
health insurance from their jobs. Now many of those jobs have 
moved offshore because of our flawed trade agreements. No wonder 
we have a health care crisis. Americans just want their manufac- 
turing jobs back. The U.S. Government’s policy is creating millions 
of jobs, all right, but they are creating them in the People’s Repub- 
lic of China and Vietnam at the expense of hardworking Americans 
here at home. 

Our country should be ashamed, totally ashamed of what our 
government has done to working people in America. People are 
angry now, and when they connect the dots, and they are going to 
connect them, they are going to know where to focus their anger. 

[The prepared statement of Mr. Copland follows:] 

Prepared Statement of James R. Copland III 


Introduction 

My name is Jim Copland and I am the Chairman of Copland Industries/Copland 
Fabrics, a company located in Burlington, North Carolina. Copland Industries/ 
Copland Fabrics is a textile company whose main business historically serviced the 
home furnishings industry in the United States. We manufactured fabrics for cur- 
tains, draperies and blinds among other home furnishing products. Due to the U.S. 
home furnishing market being overrun by imports, especially by those of the sub- 
sidized variety from China, employment at Copland Industries/Copland Fabrics has 
fallen from more than 1,000 in recent years to less than 300 and we have been 
forced to exit many of our traditional business markets. 

To give you an example of the one of the competitive challenges faced by Copland 
Industries/Copland Fabrics, in the man-made fiber curtain and blinds tariff lines not 
included in the U.S. -China textile bilateral agreement due to expire at the end of 
this year, U.S. imports from China exploded by 6,912 percent, jumping from 845,000 
kilograms in 2001 to 59.265 million kilograms in 2007. ^ China accounted for almost 
107 percent of the total U.S. growth in imports for those products during the time 
period, meaning the rest of the world actually lost U.S. import market share. In 
2007, China held a 90.2 percent U.S. import market share for man-made curtains 
and blinds not under quota compared to a 7.7 percent market share in 2001. A flood 
of imports from China in products like the ones for which we used to make fabric 
is one of the main reasons why my home town of Burlington has lost nearly 40 per- 


^ Source: U.S. Office of Textiles and Apparel. 
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cent of its manufacturing jobs since 2001, making it the hardest hit metro area for 
manufacturing job loss in North Carolina.^ 

Copland Industries/Copland Fabrics also is a member of the American Manufac- 
turing Trade Action Coalition (AMTAC), a lobbying organization dedicated to pre- 
serving and promoting domestic manufacturing. On May 1, 2008, my son Jason 
Copland, CEO of Copland Industries/Copland Fabrics, participated in a conference 
call press event where AMTAC released a comprehensive report on North Carolina 
jobs and manufacturing that provides the basis for much of the following testimony. 

The two main points I want to drive home are these: (1) the U.S. Government’s 
uncompetitive manufacturing policy is responsible for much of the steep decline in 
manufacturing employment and investment that significantly is hindering economic 
growth in the United States and in my home State of North Carolina and hurting 
working people; and (2) U.S. manufacturing will continue to suffer unless Congress 
and the Bush Administration intervene with policies that encourage rather than dis- 
courage manufacturing investment in the United States — and the first policy step 
in this direction is countering the predatory trade practices of China and other 
countries. 

If the United States comprehensively were to address its manufacturing competi- 
tiveness policy problems, domestic manufacturers likely would rebound strongly. 
This is because only the most efficient, productive, nimble, and innovative compa- 
nies have been able to survive the severe manufacturing economic downturn since 
2001 . 

But let me be clear. As long as the current status quo on the U.S. Government’s 
manufacturing policy continues, the United States will have much more difficulty 
ameliorating the pain an economic recession will inflict on its citizenry in a timely 
manner. To wit, the 2006 U.S. Department of Labor study of the 1.085 million U.S. 
manufacturing workers who were displaced between 2003 and 2005 from jobs that 
they had held for three or more years showed that only 64.5 percent of those work- 
ers gained reemployment and that just 20 percent of them found a job that paid 
better than the one they lost.^ 

Record Debt Stimulus Should Have Created Booming Domestic Manufac- 
turing Sector 

U.S. manufacturing is mired in the midst of a crisis unprecedented since the 
Great Depression. Deeply flawed U.S. trade policy toward domestic manufacturing 
is the single most important root cause of the illness, undermining U.S. manufac- 
turing competitiveness on a global basis. 

Absent a rational U.S. trade policy, U.S. manufacturing should be experiencing 
the best of times. Consider the following. Since 1950, U.S. Gross Domestic Produc- 
tion (GDP) has grown 550 percent in inflation-adjusted terms^ while the U.S. popu- 
lation has doubled from 150 million to 303 million. Since 1990, U.S. GDP has grown 
by a little more than 50 percent in inflation-adjusted terms while the U.S. popu- 
lation has increased by 54 million.® 

Moreover, the percentage of U.S. GDP used for consumer consumption has been 
above 70 percent in each of the previous six years.® Noting this figure, it should not 
be surprising that U.S. household and Federal Government debt has skyrocketed to 
unprecedented levels. Together, household and federal debt almost have doubled 
over the past seven years, soaring by $10.4 trillion to reach $23.1 trillion, an 
amount 64 percent larger than the entire Gross Domestic Product (GDP).^ In com- 
parison, total U.S. household and federal debt was 27 percent larger than GDP at 
the end of 2000. While the current record debt level is the basis for the debt crisis 
that now has plunged the United States into a new and possibly severe recession, 
in recent years it should have served as the greatest stimulus to U.S. manufacturing 
since the need for production to fight and win World War II. 

Instead, the United States by far suffered its slowest seven-year job growth since 
the demobilization following World War II. Although the U.S. Census Bureau esti- 
mates that the U.S. population grew by 6.9 percent, expanding by 19,622,932 people 
from 283,946,833 on January 1, 2001 to 303,569,765 on January 1, 2008, the United 
States added only 5,587,000 jobs for a seven-year employment increase of 4.2 per- 


2 Source: U.S. Bureau of Labor Statistics. 

^Source: U.S. Department of Labor. See: http: I / www.bls.gov I news.release / disp.t07.htm 
'^Source: U.S. Bureau of Economic Analysis. 

® Sources: U.S. Bureau of Economic Analysis and U.S. Census Bureau. 

® Sources: U.S. Department of Commerce, U.S. Bureau of Economic Analysis, and MBG Infor- 
mation Services. 

"^Sources: U.S. Department of the Treasury, U.S. Department of Commerce and MBG Infor- 
mation Services. 
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cent, growth far short of the 9,140,000 job creation figure necessary to maintain em- 
ployment participation rates at January 2001 levels. The U.S. manufacturing sector 
suffered even worse, losing 3,361,000 jobs. 

Additionally, annual inflation-adjusted U.S. GDP growth has been weak, aver- 
aging just 2.55 percent per year for the seven-year period ending in 2007. 

Indicators of the National Manufacturing Crisis 

Rather than showing strong gains in employment, capacity, output, and invest- 
ment that normally would be expected in an economy experiencing the level of con- 
sumer stimulus that the United States has seen in recent years, the evidence in- 
stead demonstrates that U.S. manufacturing has slumped severely. 

Last year, the United States ran a trade deficit of $708.5 billion, including a 
$498.9 billion deficit in manufacturing goods. The cumulative numbers even are 
more troubling. Since 1980, the cumulative U.S. trade deficit is $6,365 trillion, with 
manufacturing goods accounting for $5,249 trillion of that figure. Of even greater 
concern, almost 59 percent of that trade deficit in manufactured goods, $3.08 tril- 
lion, has been accumulated since 2001. Even the U.S. dollar’s 24.2 percent fall 
against the U.S. Federal Reserve Board’s price-adjusted “Broad” Index of world cur- 
rency values since January 2002® has failed to increase U.S. exports enough materi- 
ally to stanch the trade red ink. 

The United States cannot continue to withstand the problems associated with a 
runaway trade deficit indefinitely. But don’t just take my word for it; others agree: 

• “The present level of the current account deficit is enormous, it is unprece- 
dented and I believe it is unsustainable.” 

— Martin Feldstein, Professor of Economics at Harvard University, former 
Chairman, Reagan Council of Economic Advisors 

• “[T]he United States must now attract almost $7 billion of capital from the 
rest of the world every working day to finance its current account deficit and 
its own foreign investment outflows.” 

— C. Fred Bergsten, Director, Institute for International Economics 

• “[0]ur trade deficit has greatly worsened, to the point that our country’s “net 
worth,” so to speak, is now being transferred abroad at an alarming rate. A 
perpetuation of this transfer will lead to major trouble.” 

— Warren Buffet, Chairman, Berkshire Hathaway 

So, how can it be that the United States, a country that possesses the most so- 
phisticated industrial complex in the world, spends billions on research and develop- 
ment and product innovation, and has one the world’s most advanced transpor- 
tation, communication, and higher educational infrastructures, cannot run a trade 
surplus in virtually any manufacturing sector? 


2007 U.S. Trade Deficits in Key Manufacturing Sectors 

• $ 115.7 billion in vehicles 

• $ 105.1 billion in TVs. VCRs, and other electronics 

> $ 88.9 billion in textiles and apparel 

■ $ 71.9 billion in computers and office machines 

• $ 44.4 billion in “Advanced Technology Products" 

• $ 28.8 billion in furniture and parts thereof 

• $ 16.9 billion in iron and steel mill production 

• $ 498.9 billion in alt manufactured goods 

Source; U. S. Bureau of the Census and MBG infomation Services 


The reason why the United States runs massive trade deficits in products where 
free-trade theory posits America should have a comparative advantage is because 
foreign government intervention negates comparative advantage with value-added 


Source: Federal Reserve Board’s price-adjusted “Broad” Index of currency values. 
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tax schemes, manipulated currencies, State sponsored subsidies, lack of protections 
for intellectual property rights, below market interest rates, and non performing 
loans that create an absolute advantage for their manufacturers. 

These foreign predatory practices often are compounded by other factors such as 
pennies-per-hour labor, blatant disregard for environmental protection, lack of rea- 
sonable labor rights and workplace safety standards, and lack of basic benefits such 
as health care. 

Consequently, it should surprise no one that other key economic health indicators 
for U.S. manufacturing show either an industry in distress or the weakest growth 
on record in the last six decades. 

The U.S. manufacturing sector’s inflation-adjusted capital expenditures for plant 
and equipment have plunged dramatically. The 2006 expenditure amount of $116.6 
billion was smaller than each of the amounts for 1978 ($120.7 billion), 1979 ($124.2 
billion), and 1980 ($129.7 billion), the last three years of President Jimmy Carter’s 
Administration. Furthermore, it was considerably lower than the $158.8 billion ex- 
penditure peak in 1997. 


U.S. Manufacturing Inflation-Adjusted 
Capital Expenditures for Plant and Equipment 1950-2006 


Year 

Inflation-Adjusted 

Year 

Inflation-Adjusted 

Year 

Inflation-Adjusted 


Expenditures 


Expenditures 


Expenditures 


in $ Billions 


in $ Biiiions 


in $ Billions 

1950 

30.5 

1969 

85.2 

1988 

107.8 

1951 

43.9 

1970 

80.5 

1989 

125.7 

1952 

43.7 

1971 

72.4 

1990 

128.7 

1953 

44.1 

1972 

79.8 

1991 

122,0 

1954 

44.5 

1973 

84.7 

1992 

128.0 

1955 

43,9 

1974 

102.4 

1993 

122,9 

1956 

57.9 

1975 

98.1 

1994 

130.7 

1957 

60.6 

1976 

101.2 

1995 

145.8 

1958 

46.6 

1977 

111.0 

1996 

156.0 

1959 

44.0 

1978 

120.7 

1997 

158.8 

1960 

48.0 

1979 

124.2 

1998 

158.3 

1961 

46.0 

1980 

129.7 

1999 

153.6 

1962 

48.4 

1981 

133.0 

2000 

154.5 

1963 

52.2 

1982 

118.9 

2001 

140.3 

1964 

60.1 

1983 

95.0 

2002 

118.2 

1965 

73.7 

1984 

111.1 

2003 

105.4 

1966 

87.3 

1985 

119.1 

2004 

104.0 

1967 

89.9 

1986 

107.2 

2005 

113.5 

1968 

82.7 

1987 

107.5 

2006 

116.6 


Source: U.S. Census Bureau, Annual Survey of Manufactures (ASM). 

Inflation adjusted figures for Year 2000 dollars were calculated using multipliers derived from comparing nominal 
U. S. GDP published U. S. Bureau of Economic Analysis to inflation-adjusted numbers published by same agency. 

Figures from 1 992-2006 include expenditures for both new and used plant and equipment. 
Expenditures on used plant and equipment averaged just more than 4 percent of expenditures from 1992-1996. 
Figures from 1991 and eaiiier are for new plant and equipment only. 


U.S. manufacturing capacity also has grown at a slower rate in the 2000s than 
in any of the past six decades. Growth was 50 percent for the 1950s, 63 percent for 
the 1960s, 38 percent for the 1970s, 25 percent for the 1980s, and 57 for the 1990s. 
Projected growth for the 2000s has fallen to a mere 16 percent or 1.6 percent per 
year.® 

U.S. manufacturing output numbers tell a similar tale as output in the 2000s has 
grown at a slower rate than in any decade since the 1950s. Output growth was 69 
percent for the 1950s, 54 percent for the 1960s, 40 percent for the 1970s, 23 percent 
for the 1980s, and 56 percent for the 1990s. Projected output growth for the 2000s 
is an anemic 13 percent or 1.3 percent per year.i® For the category that covers much 


® Source: Federal Reserve Board, Industrial Capacity, Manufacturing (SIC), Not Seasonally 
Adjusted. 

Source: Federal Reserve Board, Industrial Output, Manufacturing (SIC), Not Seasonally Ad- 
justed. 
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of the Copland Industries production, U.S. Textile Mills, output is down 50.4 percent 
from its peak in December 1997. 

Finally, U.S. manufacturing employment collapsed between 2000 and 2003 and 
has yet to recover from the downturn. It now has plummeted to 13.6 million, its 
lowest level since May 1950 one month prior to the eruption of the Korean War. 
Employment in the U.S. textile and apparel sectors has been even harder hit, falling 
from 1,048,300 in January 2001 to 506,200 in April 2008 — a loss of 542,100 jobs and 
a decline of 51.7 percent. 


U.S. Manufacturing Employment in Millions 

Figures are for January of each year, not seasonally adjusted. 

1950 - 13.122 
1955 - 14.939 
1960 - 15.559 
1965 - 16.044 
1970 - 18.254 
1975 - 17.115 
1980 - 19.132 
1985 - 17.680 
1990 - 17.648 
1995 - 17.133 
2000 - 17.179 
2005 - 14.142 
2008 - 13.632 

Source: U.S. Bureau of Labor Statistics 


Pollyannas arguing that little is wrong with U.S. manufacturing cite U.S. manu- 
facturing productivity increases as the main reason for emplojunent decline. Al- 
though U.S. manufacturing productivity indeed has doubled in recent years, U.S. de- 
mand for manufactured goods has tripled. Because U.S. growth in demand for man- 
ufactured goods exceeds growth in productivity, the United States should be adding 
manufacturing jobs instead of losing them if it were maintaining its market. 

The real culprit in the loss of U.S. manufacturing jobs is the loss of markets and 
the loss of domestic markets to offshore producers in particular. Since 1980, U.S. 
demand for durable manufactured goods has soared nearly 400 percent. U.S. pro- 
duction of durable manufactured goods, however, only has grown by 40 percent of 
that total. To further illustrate this point, U.S. Business and Industry Council Re- 
search Fellow Alan Tonelson conducted a study on import penetration rates for 114 
high tech and other capital-intensive industries in the U.S. manufacturing sector. 
His research showed that import penetration rates for those industries jumped by 
58.6 percent from a penetration rate of 21.4 percent in 1997 to 33.9 percent in 
2006.12 

New Competitive Trade Policy Needed to Restore Health of U.S. Manufac- 
turing 

Considering the undeniable plight of U.S. manufacturing, a comprehensive new 
U.S. trade policy to boost competitiveness desperately is needed. 

Require Reciprocity — U.S. trade policy must be redirected to its original roots in 
reciprocity, a concept clearly not present in the global economy’s chief trade regime, 
the World Trade Organization (WTO). In the Uruguay Round, the United States 
agreed to lower or eliminate most barriers to its market for manufactured products 
without receiving commensurate market access from the rest of the world in return. 
Today, the average U.S. bound tariff for industrial products is three percent, while 
the average worldwide bound tariff is 30 percent.i^ Moreover, the average trade 
weighted U.S. industrial tariff stands at less than 1.7 percent. 

In this regard, one significant problem is the ability of WTO members to self-des- 
ignate themselves as “developing countries,” a status granting them more favorable 
trading privileges than self-designated “developed” countries such as the United 


Source: U.S. Commerce Department, U.S. Federal Reserve and MBG Information Services. 
12 See USBIC Research Alert, New Data Show Import Growth Depressing U.S. Industrial Out- 
put; Advanced U.S. Manufacturers Keep Losing Ground in Home Market, by Alan Tonelson and 
Sarah Linden, January 8, 2008. 

12 Statement of Senator Charles Grassley at Senate Finance Hearing on WTO negotiations 10/ 
27/2005. 
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States. The ability of WTO members to self-designate their country status must be 
eliminated and replaced with objective criteria that accurately measure a country’s 
ability to compete in the global trading arena. 

Take China for example. While it may be a developing country in many respects, 
it is an international superpower in terms of global trade. In both 2006 and 2007 
China exported more manufacturing goods to the world than did the United 
States.i"^ Yet under the current WTO regime, China is allowed to maintain high tar- 
iff walls and other substantial non-tariff barriers to market access as a self-des- 
ignated “developing country.” 

The ongoing Doha Round negotiations only further would exacerbate the lack of 
reciprocity afforded to U.S. producers. The Doha Round’s Non- Agricultural Market 
Access (NAMA) text grants numerous exemptions to developing countries such as 
that contained in the Hong Kong Declaration’s paragraph 14, “Take fully into ac- 
count the special needs and interests of developing countries including through less 
than full reciprocity in reduction commitments.” The NAMA Chairman’s July 2007 
text states, “There is almost unanimous support that a simple Swiss formula with 
two coefficients should be adopted.” Finally, for developed countries such as the 
United States, the maximum industrial tariff allowed proposed in the current 
NAMA negotiations is to be between eight and nine percent. In contrast, developing 
countries such as China will be allowed a tariff ceiling that would fall between 19 
and 23 percent. 

Offset the VAT Border Tax Disadvantage — Currently, 149 countries, accounting 
for approximately 95 percent of all U.S. trade, utilize a border-adjusted, value-added 
(VAT) tax system implemented at average rate of 15.4 percent. This tax often is 
among a country’s most significant revenue sources to pay for such expenditures as 
nationalized health care and other vital government services. 

Countries utilizing value-added tax systems impose those teixes on the cost of an 
import plus all shipping, handling, insurance and tariff expenses. They also rebate 
any VAT paid on a domestically produced good that is exported. Meanwhile, the 
United States neither rebates the taxes paid by a producer upon the export of a 
good nor imposes a significant teix burden on imports. 

Consequently, goods produced in VAT countries have a built-in price advantage 
over their U.S. counterparts. Producers in VAT countries often are able to export 
goods at a price that deducts the U.S. equivalent of payroll and other taxes that 
are used to pay for social security, unemployment insurance, and health care costs. 
U.S. producers not only pay those U.S. taxes in the process of manufacturing domes- 
tically produced goods, they also are forced to pay them in other countries the mo- 
ment a U.S. export is slapped with a VAT. AMTAC estimates that border-adjusted 
VAT schemes disadvantaged U.S. producers and service providers by a staggering 
$428 billion in 2006. 

Ordinarily, a VAT would be viewed as an impermissible export subsidy under cur- 
rent trade rules. Unfortunately, in the years following World War II, the United 
States agreed to a loophole under the old General Agreement on Tariffs and Trade 
(GATT) the exempted VAT subsidies. Since allowing that loophole, use of the VAT 
grew from just France to almost the rest of the world, 149 countries. And as one 
would expect, VAT rates often have risen as tariff rates have fallen, creating a con- 
stant, but less visible barrier to U.S. exports. For the European Union (EU), the av- 
erage barrier to U.S. exports has remained nearly constant at 23.8 percent since 
1968.1® Although the average EU tariff has dropped from 10.4 percent in 1968 to 
4.4 percent in 2006, the average EU VAT has risen from 13.4 percent to 19.4 per- 
cent. 

Last year. Congressmen Bill Pascrell (D-NJ), Duncan Hunter (R-CA), Mike 
Michaud (D-ME), and Walter Jones (R-NC) introduced H.R. 2600, the Border Tax 
Equity Act, to offset the VAT disadvantage to U.S. producers and service providers. 
Congressman Steven Rothman (D-NJ) of the Science and Technology Committee’s 
Subcommittee on Oversight and Investigations also is among the 15 total (seven 
Democrats and eight Republicans) House Members currently sponsoring the bill. 
H.R. 2600’s swift enactment is a key to restoring U.S. manufacturing health. 

Make Currency Manipulation an Actionable Subsidy — U.S. congressional and 
executive inaction against blatant currency manipulation by China is inexcusable. 


Sources: U.S. Department of Commerce, China Customs, and MBG Information Services. 

1® Sources: Simple averages of MFN tariff rates on industrial products applied by EU coun- 
tries are from the OECD and UNCTAD. For 2006, the latest available tariff rate from UNCTAD, 
for 2003, is assumed to remain constant. Simple averages of standard VAT rates of EU members 
with a VAT in effect are from the European Commission. Aggregate trade barrier is the sum 
of the average tariff rate and the average VAT rate for each year examined. 
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For years that country has pegged the value of its currency, the yuan, to the U.S. 
dollar at an artificially low rate. Factoring inflation, the value of the yuan has risen 
in value by less than five percent against the U.S. dollar since its peg was “loos- 
ened” to a basket of currencies in 2005. This policy has enabled China to simulta- 
neously lower the cost of its exports and raise substantial barriers to imports. 

Since 2001, the year China joined the WTO, the U.S. merchandise trade deficit 
with that country has exploded from around $80 billion to a staggering $256 billion 
in 2007.1® The cumulative U.S. trade deficit with China during that same time pe- 
riod for manufactured goods was a staggering $1.2 trillion! 

The United States imported $313.6 billion in manufactured goods from China in 
2007. If, for example, China were undervaluing its currency by 35 percent, a figure 
not unreasonable to many experts, it would amount to a subsidy of nearly $110 bil- 
lion to Chinese manufacturing exporters. With subsidies like this, its should sur- 
prise no one that less productive and efficient Chinese manufacturers can ship their 
products halfway around the world to the United States and still undercut the 
prices of their U.S. competitors. 

Congressmen Tim Ryan (D-OH) and Duncan Hunter (R-CA) have introduced 
H.R. 2942, the Currency Reform for Fair Trade Act of 2007, to discourage currency 
manipulation by China, Japan, and other countries. A total of 44 Democrats and 31 
Republicans (75 House Members total) are sponsoring the bill, including U.S. Rep- 
resentatives Eddie Bernice Johnson (D-TX), Dana Rohrabacher (R-CA), and James 
Sensenbrenner (R-WI) of the Science and Technology Committee’s Subcommittee on 
Oversight and Investigations. 

H.R. 2942’s strongest deterrent is a provision that would make currency manipu- 
lation an actionable subsidy under U.S. countervailing duty (CVD) law. Enactment 
of this legislation is imperative if the United States is to reduce its manufacturing 
and trade policy competitiveness gap with China, Japan and others. 

Separate Trade Enforcement from the Office of the U.S. Trade Representa- 
tive — It is unreasonable to expect that an office who on one hand is charged with 
negotiating trade agreements with other countries to then be able to turn around 
and impartially punish them when they run afoul of U.S. trade law. The conflicts 
of interest inherently are too great. As such, all enforcement of U.S. trade law 
should be separated from the Office of the U.S. Trade Representative (USTR). 

A separate U.S. governmental entity should be set up as an independent agency 
or in another cabinet-level department, such as the U.S. Department of Commerce, 
to enforce U.S. trade law. This body would be charged with aggressively pursuing 
dumping, subsidy and intellectual property rights violation cases within the U.S. ju- 
dicial and regulatory system and at the WTO. The anti-competitive dumping and 
illegal subsidy practices revealed in recent cases against China (the case on coated 
free sheet paper is a good example) should provide enough work to keep any en- 
forcement agency busy for years. 

Also as part of this reform, the U.S. Government should reduce the cost and bar- 
riers to U.S. manufacturers attempting to bring trade enforcement cases. Presently, 
anti-dumping and CVD cases often cost millions for U.S. manufacturers to prosecute 
effectively. Even after making such a financial commitment, a favorable outcome is 
not guaranteed. In addition, U.S. manufacturers in a product’s supply chain often 
have almost no access to trade law remedies due to a lack of standing. Only the 
assemblers of the final product and/or its workers, i.e. a union, usually effectively 
have standing to file a case. These costs and barriers deter the filing of many legiti- 
mate trade cases. The United States should consider adopting reforms to mimic the 
European Union where manufacturers would submit data indicating a likelihood of 
dumping or CVD infraction and the government then would investigate them and 
render a decision. 

Stop Negotiating FTAs With Countries That Cannot Buy Finished U.S. 
Goods — Finally, the United States should stop negotiating free trade agreements 
with countries or economic regions that either are unwilling or unable to buy fin- 
ished U.S. goods at the same rate they export to the United States. 

Flawed U.S. free trade agreements demonstrably have fueled the U.S. trade def- 
icit. Measuring U.S. Government data for domestic exports^^ minus imports for con- 


Sources: U.S. Department of Commerce, U.S. Bureau of Economic Analysis, and MBG Infor- 
mation Services. 

Domestic Exports are defined as exports of domestic merchandise include commodities 
which are grown, produced or manufactured in the United States, and commodities of foreign 
origin which have heen changed in the United States, including U.S. Foreign Trade Zones, or 
which have heen enhanced in value by further manufacture in the United States. 
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sumption,!® the U.S. trade deficit with our free trade partners has skyrocketed since 
1989 from $13.55 billion to a whopping $187.84 billion in 2007.!® With just Canada 
and Mexico between 1994 and 2007, the United States ran a cumulative trade def- 
icit in manufacturing goods of $397.6 billion, a merchandise trade deficit of $1,071 
trillion, and a current account deficit in goods and services of $942.2 billion. 


U.S. Trade Deficits with FTA Partners 1989-2007 

1989 (Israel + Canada): -$13,549,305,466 

1990 (Israel + Canada): -$13,395,009,866 

1991 (Israel -r Canada): -$12,206,751,399 

1992 (Israel + Canada): -$15,179,629,034 

1993 (Israel + Canada): -$19,088,159,601 

1994 (Israel, Canada, Mexico): -$25,429,628,843 

1995 (Israel, Canada, Mexico): -$49,369,863,070 

1996 (Israel. Canada, Mexico): -$58,021,526,324 

1997 (Israel, Canada, Mexico): -$52,183,393,917 

1998 (Israel, Canada, Mexico); -$57,504,788,445 

1999 (Israel, Canada, Mexico); -$83,674,235,439 

2000 (Israel, Canada, Mexico): -$114,509,613,954 

2001 (Israel, Canada, Mexico): -$118,007,897,734 

2002 (Israel, Canada, Mexico, Jordan): -$123,167,746,864 

2003 (Israel, Canada, Mexico, Jordan): -$137,750,076,888 

2004 (Israel, Canada, Mexico, Jordan, Singapore, Chile): -$162,306,487,398 

2005 (Israel, Canada, Mexico, Jordan, Singapore, Chile, Australia); -$174,084,390,236 

2006 (Israel, Canada, Mexico, Jordan, Singapore, Chile, Australia, Morocco): -$189,415,360,242 

2007 (Israel, Canada, Mexico, Jordan, Singapore, Chile. Australia, Morocco, El Salvador, Honduras, Nicaragua, 
Guatemala, Bahrain): -$187,843,239,265 

Source: U. S. Iriternational Trade Commission 


Instead of seeking out negotiating partners in small or developing countries, the 
United States should be targeting agreements or economic alliances with countries 
that have lucrative consumption markets and a settled rule of law. Japan or the 
European Union would be examples of two good candidates. These trade partners 
both have sufficient large populations and high standards of living to buy sizable 
quantities of U.S. exports if a good free trade agreement were negotiated and prop- 
erly enforced. 

Conclusion 

Despite the hardships it has faced, the health of U.S. manufacturing quickly can 
be restored if the United States addresses its manufacturing policy competitiveness 
issues by fixing its broken trade policy. Weak and inefficient U.S. manufacturers 
closed their doors years ago. Only the strongest and most efficient U.S. manufactur- 
ers have been able to survive in such a hostile competitive atmosphere. These com- 
panies will be well placed to ramp up new investment, reclaim lost market share, 
and add employment if the U.S. Government boosts competitiveness by removing 
trade policy obstacles impeding their success. 


Imports for Consumption measure the merchandise that has physically cleared Customs ei- 
ther entering consumption channels immediately or entering after withdrawal from bonded 
warehouses under Customs custody or from Foreign Trade Zones. 

Source: U.S. Department of Commerce. 
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K »■■ p*- ■- ■.SMi-t'mi Ikm -•'"•■"■ 
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^ Cjm ^.M t m Mi r&rwifcftryiiBii mm iHirjwr 

MUfu nfirriHCuiMn ta rwvi hobi h i mi iiMijiaifci iii‘iiimf^ri] tAnr/ 

Tiv iTi^rfq Don naAiim;^iMUH.vi^ hnwwKidA’OuiBii'niiU cl m^uj|I 

puicn Tlariianiiiili hii il^jfc li ■■! yiiiJi A i*ii iiii ijiiii in iii ■■ B i n > f ii 

j MdiB hri Lukiadn l*hh*vKc«g Airhpnp^ii M 'Fi^ Ut rtiiSnOT 
ra^Ba^rH^Aia lAaHlh amn^M v^arV'^raQii teirtw iii'ninE^'in vocfcai 

3mn#^~ TTa'lBi^.C-tvwn"! l^rZlThri iWa -'^a ■ vrfn 

Switin^Wtihn »f^m i^Tid bi Kfefvd' TMip 1^ tkrtri^Kjnvmi u^-b tn L^¥MUte 
tarrmvnmprtaM^rl AMiJfnnvdn tworv^ to-ta t*hni*iB vri a It* 

-mIbI ihi i |i u i i ii iB IP h BOwv#ta rfLWBJ j j fc iu ‘*iwlvCTJd U L i '- iw*' 11 tftf 

onw^aw WT TTa»»rt»^^ -OjT.Mh m c^-rtT» r=rwXjipF> HU LI 1 n 

J a ''^k' iJtai ■ Ia^iv- I'lJt^F: vi ka b JJ p J ^ i« ■■■in i r^^vnnM il iwpp >^4 1S-->paErri 
la tfkpriarv^ ■ 4w4jY>mri t^hanl wiinvi nrmtop^ Itr p^nmpMvwBrrtF^fcivU 
^v^P'nn cB4i mU ■■■ «% 

■iMr'KiMttBi-tfiiTri-'M M rir>p¥*yi 
1r*T bpW«i * fri^rtW ^WJ »TW t-k^XOW 

Hi'H^4tiV||F luWOi^^^PHI 

£lnA4Mn^ wbb i^uuen'^IT umBriM-iui ri|iU'iiu¥i^ mvitm U fi ouvnaB 
PruuBHi riVhT umBdWiai-iXiiib^uTgfiuk lu pra ib Buaav U£ fc>rrilini tl afsiamj 
3fM ivH vW IN md'BfBi'lv BcaJiwunY iwqb. mhBirT ur»aa U S inocn 

mcotm ruM Uli itiii rim iwiB I'rTwi PViinn TnranrBf pTrtr*! yvrt np itae n I«h la 
ir^rtMia BiB CHnM iamcnn I Lj<K B^ifsdw^ feVAT MTU BHrau liB tu-V'tflLBC 

ffMI BUBPBaBckvtB^ U 5 fiuun ira mu fHwkn sy ■ mmma’ mfl d^ti w 3903 

Muir ■ -aid B Hwj«iai r^an^Bii i^ivl mM-ofmliBkrnM LT^rin^ n 

t»Yiui’UivriiltoUl^ll la liiiii-iiB mMtt I ta i hBfdhfia taiM Gbw^ p0i«nH4i Tail 
wr*4 Tra (GATTitB Bif^M YAT hiaite M k«fp4a d la VfiT pm Ihi pd-fran 

'll Jfcatd^ d la whl Ita uj jiia M ii cr* nmc idial V*AT irin rtai iwirruTB tall 
hnvhtoi I ET^al ai tai Adli bviB la L'5 -BTin rDrla Q»fvi Lim ^1^ tta b«^ 

tvTB la L^EI -E^o^ Im BiB <nj rorlrsvdjd aZ3-9 poud'an IHI* " .lAn^llB EU taif 

Km ID^fBTvl n TH9iij| 4 pnml n3n la mivp E!U¥PT lai r^mrim 134 cvnd t 

19 4|Bfaal 

Lni rw GTTnawi V r^a4 |H4II Cuwkrtv r-W Via Pi«iaui|D-VE:i iri I^Mv Jerm 

il41mB>W<T^£4u^i^*('^nwa.T-H«iMiWt*IOU4 >0<v>yi*raw^ 

H B ■»0^4i^ 1-1*, 10 

rKVfcfli."!) 


■VWKt nPBni^u c»f Fri'tofv-'tVWny hM ir* 

^an. n u-U^ eMi u iriwdop^ n* Rvm^dkiai. m dav->iiafrrM lavirf npiyi ly id 
tan^ prarrj^^tfBTaU^ mai HUdivAMi 'EMHad* n.i rHM dcLtancM n^QQS TIu-pM^'laa. 
■uiM Srwa BWTurmrHuil^ iMH ca BBianaMpm iru iiB*4iunl uhhi b area. 

Dmi pnairi tanJlr ibii biIm iiBlfc itiliBUlil ib i i laif rBBcqBoaaiDTi 
ranjUfibacfiU 13H bdoiaiXIV ” raoBTuna US rswm dTU AdiQwa-SBiiirtwi 

ina hmfareela'.'raruiBSiBa-aaadhAi bu^^tj^ 91 Svdol 

TTb L ldd SL bb r|i»dd3d titoin rmBiiuni^Hta luiOva BaCP r knaw^CaaMn 
oiteiduAg tiaiB^ ^ 3S pBud bi^b rv4 mraBBaiMdarrarv-B^n Bvid-BiujcIc feadBdi'ar 
-—Iy SI iridi— h r*i-aaTrB-li-^rrr] ■ 1 1 i l l ■ 'Muda^n IB bdnddHifFH rwa<M wa- 


*'Sii»Afpnfca.Pd< ■'^3^ 

^SiPA|¥aila.ptii A-¥' 
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^ ^^i^nv-iiTug Anu 

nd vi iBon^ npiBKd'tiBi ij R Mj y twi 

;ifliipi f imT.wftviri|'G-Q<i«iajm Hum ^CA^rw»nnfcud hH* IHK m rjurrtfCf Alton toAv 
TiiMfal ■‘firr. 11 ifciiiM liwi ii I iiji "iiM. iiJi njinvoumH. U£ "ijiiiaii hii 

I hfw. Cfta \tfi Aitoil tomiin Sia HinHin jnd 9iiv^ hir taO Ditoi^« m 

KTvrgta 4] ari S'* flapit ■■ [71 l»«ai ■■■livi bM^afs^siYvIto U 

H n A47 iijAiji|^iI ikton'cnd ^Yan* hri mAjrnwcimY ai Hcfailf toc^ into 

U 9 mraiY^rg df? tCVEI toi bKtn44 agririaMiviwton i 9iki alS'ndfv*^- 

mitoctorq — pc^arli Dam Jtfm^ a*d cfan 


rtoiaftaOfftaafItoCfcJu; 


ra-npad M 

ai rtto A^'if na tonj»^'«''ymJ^«^ra^Ato*7bi^QtrTarto^r^ rtarcnnmto^^a^ to tototolun 
aoadnlPT^ab^ |m^ har Mr* ta^iiF'^vJ 5 ~to LvfAta’El riant rmvT#Y main 

^mtoL ri ■rttonrrarADf L'B 'irii toi i ^ mitd to nsrtoaJ'ifmlto ■Jl!"^ ct InU E Tnah 

I ILlCTrn 


*1 HfjarfaU^ pr i f w la' to l p ^ i #»tol&ant ly ntoF^ipFtoH^fHaya’fiai u tB i avrt 

utiki-rki irg Dt|>iA<i44 i>> Or’w^r*. Ki i^n U B IMp mr >'ta IMVnnM bi ^ 

■W4vW¥^ HWplv-*iUiT4%lftj#<|lljfW1r ■Vft I UQ |lj4o4l M 

Mitt (7^ [»««» H e«IM 4* ^rH K WO 

ItWT MVllX rHi> 

IOqnii0nKH't<A>iMn»ii«tK4 A(4#«V.I»-^U»li®*irflCvD«4»t^*to«P U # 

ponon. (TfsrtiF^aFlhj » 

■■wti« d t*i^lrvHjd nu-uAEdwi. j4 juv«iMu%i4U^^idV‘'iM- 
■ ■w>g lalta ■ uw TfiH*ufli ird bi.nn itow riu Hvq d nnp pp^ uw 1t*Lfeite]Sinp 

dndiarM jdcfPKg idtam bi pvnc iwEiM^HaiLbnivtvip ranb^xmwrid amdsi pifcsiv j 
tep^cod d-ddT^«CDi C^p^ndDP praba scmrmri itwr.inijpjpm«^^4v«mj aita idKAK 


IJI ■ iMi.moawiKm 

i\i laj itoiij tM liafc ^i i iaitoirii iimim ■ ■ uiji iifiiB Ito ■!■ ■■ iimtotj i iitoto ntaitr 

kwit*a L S M Im tmm rrii Ira/c^KlDt'm LtaidSiriB 

rtowd U S itof toak »m a Li tonnoasy un-haae Im J 1 toato-MU NnungUS- amman 
^arcr snriE i^vti^ pwia rmtato i i ■■ %ii \ "ta-U S toak ifeM rtti ni toa liato aam toj 
dliiiU^I vcr laBtbmllJS iiliiifc kwtKnst^li'lE'r Hbaor.piHn * 'PVti^ Cpt*^ piI bdacii 
Lvaii I TIM inl ICCT lla lAitol SW«i «i i pjrnvkn liata-Walm naiivtoYqgBak ri SHr-C fc^vi a 
Tarimnta rick ikH d H 071 trton i^d anairi ■omri^AHvi pen aid nwai-Et SHZ 7ltoQi 


Bit..-. ~ . Pjquuari kLlkJil.C4W «*• !■-■ ■ hiBfcH y-ixL . jmm. A-u to^a^tfjwi. m 

li llTuaAmH. ad lYma^kkiu.*! biHp toad mri ihh da^aaJa ria lta*J Saw. rdatoi 
U 1 wAav Tak Iwc tfahMT.ha-ilwiaiNa.aJiiYAJH bf trtiiiriwato‘in a ta^kaid tern 
^toi^auto C«Bqim^nuHBi riaaaJwAHitoilw rkiial^'tovi idwaamrarmim^ini rkwak 

aamtou^ a^marid ifai a'd^tord bai batoJvadvaui ai^itoan&Baa;^ tc l« Emk i[iaH 
° .W p^ipaila. ptfi Jl- a I 
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tl.$. TndH Oi l LJ a wdh WJM Pjrlran 

•i3Xi^wa**CM.-m^ -XiaiE-SCHiH 
1771 ^Rri-r SnCHt 

■ilS.-fTb.-Ua.CU 
^ro^nii-cn^ -sipamni 
-dM CxmM Uudi •Ua.4K Ul W 

1550 p«Ht DTKte Hnq'i -HaseiHJ IFD 

IWWIWJS* 

S3J C*-^. kteB^ -H: U] 3« 717 

p«WH. Otwh ^11 i: i 45r.£^ «4 

dib Civk ktesd'i 'lU Ki 

^OWHOttlOt^Kb. h4#«4l 4'iU.U$rilJ^ 

JOH ^w4 CL-iKta >I1U<K7 t» TH 

znc^ittCtddfe •liSL'qr.Tjqw 

Wa Nw. Cavh. hbuu .b«^ 4l:V.Hb.>m.JM 

aiH^nl C»v^ Mnn 9»V^i {Hii •9'HZHfl 3H 

JOOi ^BH. E&vk. Uuu .B«1 SAHPUI- Hf >1174 [M 3Hi5U 

2II5pniC*-Kta.HMioq Jb"^ Ch^ iiidda V^vnii -J'-S 1*0 3« ?4Z 

WflT piw. CWCO. &*^«iCii!-.<:T»* iU#^. UbhK«7. EiSPiWC^. HCrtCMff. 

IrUT^.JSft.'S* 


VimmO<!i pt»rv^-¥‘ LW0 Wtpt4r«iMta-i|>i*i>4 

rM P>'4iiaCMii i4iWt 74 I MM 'M H Op 

AM^>yn^&#i7pMai;*4«^MW4«l«^C4tt4^ 74$MC>Mr4«V:4t iiWtU »a>^i4iWCB 
ik^ niXMm 14 rifp WiXitw->:4'7^ixic-jr ^swwq'jyiT^i-ci 7itK>7^ na 

-W •*9C<«H4i4*i»e^ W* 014 

[HUM rorvraiHtiqnH-LpaiKi. inpruMv ^J U $ iT^R^iriwif r^tfruM/} ri nM,HM ^m^ rWd. 

■fciiuNiiBU r**^ n — — — — -.-- ■ y— - ■ — -^ "j* ^rwfw*-*rffnm 

kid nM^lort U 1 rnru^ai^vi Iwm bMi ua D uwm nu ^ j In aih i mahwi ■iil^bm Tmh 
3nfviH.«4 b« w4fiDdtz>nnii4iiw«wnn *^9*1 Krnln mi Mid kdd krovvrrwciitiaUS 
^HwrnmnrHij^H ^s^Fnfeq cUidaurrvtoMg Iot uou 


TTwAnRMi ''n^ Ac^ Dstoia i d^mv^m ^nainq iLnmk nm^i jhi 

bf ran^akjpWHnna^B^Hkai nnBrinipiateAaol'i^H^^^Arwf Ewa^DlEyMij 
^rm I ^^■lll■■l■M■l ■ .l (ir Vim brS riMuWiiYV ibId' 
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UA Bukmu of Labor SWMboi MSA Uef ir ujigffalgjat lh Carolinii 


Csi* 

Coftei ai Lkim OMiy. I ■^ ^B dCw^ taiuiuiCfiu^* ItaBoiCArtY 
QaDbwwi HC Vih^sMn^^uiAiu 

OMki^vi 

>^mrtn .i^ivn Coriy 

TFTtininti r pi iw\ N»C H m^ wnW^gJ *r^ 

VtwzmM C-ta DwtM HC "■i ia HG Comd HC r»rd;H SC 

.■nviOM*!- hC Ca^-nm Ccutf NQ EMp NC niii 'iBiiij DDtf^ PJC% 

k^>^M*r hC YbNC^m*-.BC 

snraoitvn *¥Z Wfci j|.L BgT 51#at9i 

{WMt Oww tiMiy. DunwnCh#^ -SJSVtOOvnj. f^K^-SOirti- 

2iiW^rv4i«i4. lie ginKii'UH 

ftnM* |>1 

e(M»H <vw»«iCiv^ n»aCi>*«i 

^ilffi'lfirninri myi Pcn.rC: Umfimwi riwt;ii liw 
rtiv^ (iM* fJiMtwi I-I0 ^Rwt 

"Thrtii ^■jnmfTrfp FKar^^wi Suiv 

MTUCww*. HC Uh^uvi Siv^uj ^ju 

^wpfid Cwi CfHmBi 

Cortu ~au f liii^ RfaOu^' 

iHCHJpT Mdw i SkBan Aw 
^iL4^ CAh Ifeduy Ljrh U-j^ui 
" iippiii Ckup^ C vii^ !C«r#f 

3ffM>M ^ iC j i h - HC Mrt LiA ^ t ji BMwteii Jjw 
ri l l 

Mrv^Ctou^ YWvOv^ 

iK; VrtO«E<lb- 
Fli -'mil erv l|^ V<uH 
eouwt iiW'Ohytr 

^iwwi* bawMi ^ 

AwMgiC*i' «W»IW 

eoMim 

rf/nsA-iHn 

•QuMat l^ra Cuair ^s^^Ceuii Si»« Cbaw^ r'tdviCanv 


A- 1 
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UvluCjipcrfdilurcsiDrPlaitand Equipmenl 
bM lndlh»MLUI Manufac<urlnfl Erncbar tn HorttiCapallrsa 


l3Hk404L4M 

nir4(h.4Cfl 


sot 


CHtiHOH 

nc*Tw«« 


kJiUb^Qi 

fK^moo* 




iSrjJK'M 

irHi 


1 nil 

m mini 

1 

nHnan 

0W9 




4nH 

'DBiHIM 

viin 

n*iinin 

0^ 

ta%ncin 

OPffl 

rx^^iv* 


IM. 




mr 

ni* MU 

1 uv 

BA lun i 

va 

imnru 

■ 

iTDB-Wni 


kMJIMim 

1 Btife 

iiPUkiti 



1 

trwMM 

mai 

■ iHiiau 

4rM 

kiouaM 

nn 

imaaiu 


nai'aM 



4kM 

ia'Hiji'.a^i 

KCiri 


«Pi|« 

[90mM9 



S09 


Mi’^OOi 
P0ki*l00t 
Eui mu 


USMHOM 

00¥’0t0» 


■ iiazDU 


riHii^n 

hn.iMCca 


mnw 

m hii'ImSf^r 



iPHt 


1 nil 

UBUEI 

1 

^■MH 


■wpyipi^ 

0 PM 

uiMepH-" 

ADH 

OUXAIII 

aim 

iM naur 

nHb 

w. nr Tib 

ObM 

WJC^JltZ 


A- a 
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3K4 


MM 

3«- 


•4«^WQg.iiM8M 

■MPklda 

pmm 

HhJMLpco 

■UMHa 
Mfc4ii n 

NCiJ#KO 


3Mi 

JO*' 


3K- 


■ IMIlllCB 
miitm 
kid44i 

pilhliflU 

vnHni 

abajii-n 

W.-SWCM 


OUM 

O^IM 


iaiP*iPICi 
a to ni 

M IITH 

iii-khMJ 
(Ji iU'TP 


ONIM 


■ HomMa 
TIEIK HI 

pil^HIIII 

■n nn 
■tfrMcur 

MAI«I 111 




UMH»f44i 

iH^ 

Vttk»¥4H 

44 a 


inp 

HMIIPM# 

■M 

pa iHU 

1 nil 

^Minn 

■■a 

nu iiroa 

1 

vaaiim 

aivi 

MUliMi 


Pi^tK 

MM 

lli«.M44M 

OkM 



ptTTiia 

ABH 

■cm ui 


iiv nan 

oirn 

Yiuiianr 

vn 

MuiiaMa 

one- 


MM 


om 

■W4J1' V* 


A- I 
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IM 




mr 

DMiriAa 

1 HV 

KTOIOI 

'■N 

OB Bra 

1 KH 

OtPHIM 


k^MJUOM 

1 khk 


iiOt 

F3M.iP.CM 

1 


xon 

DM4BBta 


OOHBH 

m 

no •un 

OBI 

rroB' SI 

MM 

UCmIICM 

4hN« 


HM 

HWCMCM 

OkIM 

kUI-.riiZiP 

BM 

iiu iiam 

AOfe 

■ IBOIBi 

BOt 

DUfura 

Qon 

Olli«Dl 







wM* 

himiCM 

ihM 

‘td&.HIM 

MM 

IUP.3HL4M 

■ m 

FU!-U1|IF 

■M 


1 qii 

Fo^wn* 


iiBsini 

1 

loainn 


kiH-non 

VI V 

kiMiiiHr 

»« 

WMeCM 

OMM 



piTr.TVAB 

onM 

Fmnim 

IDB 

S HI OB 

VIIB 

MBIHa 

w« 

■ lll±QlOB 

OW- 

'kii'dMifa 

MM 

kiM.fM.CM 

oun 



2iM. lUKUBOUBUQ 




3K« 






OkiM 

ABfi 


ii i»:l« hd 

diMruw 


A- I 
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ta Cjiv m 


2K" 


JK- 

3K4 


P^<.l ■ FWW Ml 

■M»CB 

on inn 
hiiT«f4M 

Dn-’.wn 

Uhi44p4M 




PP'.WICOi 


iKa 


pn4um 




3?4 i 

Wn 


lU'vn 

■imn 

iMMin 

pilidJm 



•w n ~rini giM^nrMM 

^ ■m^Cwvn 


I lAV prrgia^u 


mil mninii 

■ 

dm ^nnrMa 

■?m niiim 


OhiH -Uri-ti^iib 

ONM- 13i!-.4«4«* 

dHn BUUiJI 


I Hr 



on4* 


VAN 


-nrkJHHT 

Mp-d&Aa 

imMit^'iH 

RIPMU 


irtH-JlMla 

piKinripi 



!■**■ P&P*<kflS- 

I nH bi.:e IE 

I nil nr ra M 

I Ai 

om prK^« 

Aim |ji n.m 

vm v■.nm 

<|||A terad'i 

<fm ■M-M’lOj- 

AWOf PILKIV 


ri- I 
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on ii^a 
Uih-rfiOM 


UhMOM 

a^M^dCA 

Diiaim 


Di Mina 

Hrfel 

Wt7^2jt*? 

■I'll 

U^ii5U4« 

l^tK^XI44 


kiiuii^ 

wi ns-joco* 

|gi^.^da 
»a ranni 

niur<n 
»:■ F^1I|CM 

IQM lUAM 
m IIP nos 


kd&Jik-ior 

n&JiMC« 

ppr.iipiu 
fHI 


441 

■M EUHAn 

ann khift4h 40i 

3K4 hi4>^4Cii 

^ PtfVU^a 

vn kji!'jMooi 

MM N!i^4M 


i 

inp 

IcMi-jlj.ill 

Fm»v? 

1 nil 

D«l HW 

4iita -1 

OhM i 

am 

a#niii4i 

aifg*^ 

OhM 
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WA 

3K- 






AkXm 

O^IM 


DMtH'H 

tWiM 

»«i^S^4C* 

BJTKfH 

rmt Maw 

■kiKsVu^ 

■ iimr III 

Tifawni 


wM* 

Dw^a^ 

IH^ 

bT%w.*m 

mt 


■ m 




1 qii 

FW,«*.K? 


DM TBOQl 

1 

m mn 

wi 

kraw-n 

via 

taAiiL<lf 

3K4 

nv.#Km 

<f¥^ 

l-PiJtUM 

Vita 

paAtdM 

on** 

fail iwi^ 

BM 

DW WOV 

VIIM 

nwanr 

v*w 

Hiimn 


IWKHI 

JM 


Okdn 



WFril fa £wWAi 1 

■r^T? 

^’«i-aa 




•^m 

^^kii4«4i 

1 ihi 

'hNsHi'^ 

3M 

bi4e.+:44M 

1 

Mi-JCMCA 


piH-tncAi 

dra 

FHUH? 


lltTBiaB 

OBM 

INI #iaiM 

Bn 

Jnidim 

iinta 

i^amiiq 


i>k40t.4M 

OkiM 


*u 

MTjmaam 

AH*. 

■U 10.711 


A- I 
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IM 

■ HMWMMJMJMJN 



mr 

M ITIII-B 

1 HV 

muri’; 

-Bfl 

H4Hni 

■ 

KNIS' 


b^JH^ 

1 fthh 

ViHdj^aM 



1 



innofl 

>ora 

I'LBi vn 

■DQ 


OBI 

ra«fin 

MM 

iUL4<'.4M 

4hN« 

H«J0UM 

3«- 


ObiM 


BM 


ABfe 

■fiUllOi 

BN 

■ »aiuDS 

QBfl 

■OBIHI 


Sua US CBmiSifanM rtmarSiMiji ri h 


JH |A5U| W STATS I 


ri- ■ 
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Biography for James R. Copland, III 

Education 

Elementary and High School — public schools Burlington, NC 
College — 1962 graduate UNC-Chapel Hill 
Morehead Scholar, Phi Beta Kappa 
Degree — B.S. Business Administration 

Work Experience 

1962- Present — Copland Industries, Inc./Copland Fabrics, Inc. 

1986-2004 — President, Treasurer & CEO, Copland Industries, Inc. & Copland Fab- 
rics, Inc. 

2004-Present — Chairman of the Board, Copland Industries, Inc. & Copland Fabrics, 
Inc. 

1970-Present — Director, Copland Industries, Inc. & Copland Fabrics, Inc. 

1963- 1986 — Director, Northwestern Bank, Burlington, NC 

1977-1986 — Director, Northwestern Bank, North Wilkesboro (Corporate Board) 
1986-1987 — Director, First Union National Bank, NC Board 
1988-1996 — Director, Executive Committee, FirstSouth Bank, Burlington, NC 
1997-Present — Director, Chairman, MidCarolina Bank 

1982-Present — Director, Vice President, Executive Committee, Lutheran Retirement 
Ministries, Burlington, NC 

1986-Present — Capital Treasurer, Macedonia Lutheran Church, Burlington, NC 

1994 — ^Alamance County Man of the Year 

2006 — Business Leadership Award, Elon University 

1992-1996 — UNC Board of Visitors 

Worked with various charities and foundations including — United Way, Boy Scouts 
of America, Alamance Citizens for Education, Alamance Community College, 
Salvation Army, UNC Honors Program 

Married — Harriett E. Copland (40 years) 

3 Sons — James R. Copland, IV; Dr. Spencer T. Copland, Jason C. Copland 

Chairman Miller. Mr. O’Shaughnessy. 

STATEMENTOF MR. M. BRIAN O’SHAUGHNESSY, CHAIRMAN, 
REVERE COPPER PRODUCTS, INC.; MEMBER, BOARD OF DI- 
RECTORS, COALITION FOR A PROSPEROUS AMERICA 

Mr. O’Shaughnessy. Thank you, Mr. Chairman. 

My company is Revere Copper Products and was founded by Paul 
Revere in 1801. We believe we are the oldest manufacturing com- 
pany in the U.S.A. Our factory is in Rome, New York, and produces 
copper and brass sheet, strip, coil, bar and extruded products for 
shipment to other manufacturing companies. Revere is a domestic 
manufacturing company and outsources nothing. My unwillingness 
to outsource or sell out is based on loyalty and patriotism. 

Please note that I also represent and serve on the Board of Di- 
rectors of the Coalition for a Prosperous America, or CPA. This coa- 
lition includes domestic manufacturing, organized labor, farming 
and ranching. You should visit CPA at 
www.ProsperousAmerica.org. My testimony includes positions on 
issues that have not yet been considered by CPA but are ever 
present in Revere’s besieged financial results. 

Mr. Chairman, the United States is alone among major trading 
nations in the world without a national trade policy. China and the 
rest of the world are waging a mercantilist war on the United 
States and the United States is sleeping as its factories, farms and 
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ranches are being systematically destroyed. We desperately need a 
national trade policy instead of a patchwork of trade agreements 
that deepen the current problems and enable foreign protectionism. 
Our nation’s focus on general trade agreements and FTAs is mis- 
guided, inadequate and lacks strategic thinking. 

While I am a proponent of free trade, the agreements to date 
compound the problem while deceiving many who think free trade 
is being promoted. This is one problem that has real solutions. 

First, the United States cannot continue to negotiate global or bi- 
lateral trade agreements as long as the other country is free to ma- 
nipulate its currency and use VATs to offset any tariff reduction. 
Also, labor, environment, antitrust, quality and intellectual and 
other property standards and trade agreements must be equivalent 
to the burden placed on manufacturing, farming and ranching in 
the United States or we just cannot compete and provide jobs in 
the United States. Can you imagine competing in a global market 
that gives your competition an eight-year head start? Yet that is 
exactly what is being proposed to kill jobs with House legislation 
for only domestic manufacturing companies to cap and trade and 
die. If the environmental burden is unfair for our foreign competi- 
tion, it is unfair for us. In the global trade war, who do you rep- 
resent? 

Second, the manipulation of its currency by China or any nation 
is unacceptable. The first step should be to pass the Ryan-Hunter 
bill, H.R. 2942, that would define currency manipulation as an ille- 
gal subsidy and allow the application of countervailing duties, 
CVDs, to offset the injurious impact of currency manipulation. The 
Ryan-Hunter bill is designed to sanction the use of CVDs to offset 
currency manipulation. We must assume that the system that gov- 
erns world trade is broken and must be fixed immediately. If the 
use of CVDs to offset currency manipulation does not lead China 
to stop manipulating its currency, then the United States must 
take stronger measures, even if it means stepping outside WTO 
rules. 

Third, the United States must reform its tax and health care sys- 
tems and institute VATs on a scale that gives production of goods 
and services in the United States a competitive advantage. Cur- 
rently, the United States is the only country without such a policy. 
The United States must significantly reduce or eliminate all na- 
tional taxes, both corporate and personal, including income, divi- 
dend, capital gain, estate, FICA and unemployment taxes and re- 
place them with a consumption tax like a VAT. Under current 
international trade rules, consumption taxes can be rebated on ex- 
ports and imposed on imports. The United States refuses to recip- 
rocate, disadvantaging all American-made goods that compete with 
imports or are offered for export. No wonder we have such a mas- 
sive trade deficit. In my opinion, those taxes must also include the 
tax of health care costs. My concern is simply that health care can- 
not be paid for by job providers in the United States competing 
with job providers abroad who pay little, if any, health costs. Either 
the U.S. Government solves this problem or outsourcing will re- 
solve it. 

Fourth, the United States needs to ensure that its citizens and 
businesses have access to substantial additional low-cost clean en- 
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ergy so that they are able to compete on the world stage and keep 
the environment clean. Our government needs to focus on the big 
picture of global trade and the competitive position of the U.S. 
economy, which is deteriorating. Please address these problems 
with a national trade policy immediately. 

When Paul Revere tried to rouse the countryside with his 
wakeup call, what did the people do? They certainly didn’t go back 
to sleep. We all need to wake up and listen but we must be careful 
who we listen to. Visit RevereCopper.com and learn more. Wake 
up, America. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. O’Shaughnessy follows:] 

Prepahed Statement of M. Brian O’Shaughnessy 

Who Do You Represent? 

Three and a half million manufacturing jobs have been lost in the USA since the 
year 2000. Some attribute it to increased productivity — but previous recoveries typi- 
cally resulted in a loss of about one million jobs in spite of productivity increases. 
Some think it is our country’s responsibility to support fledgling economies because 
we are the strongest, most powerful Nation in the world. Some say we need to set 
a good example and others will follow. Make no mistake about it, protectionism 
should not be the end game but it seems to be an acceptable practice when used 
by everyone but the USA. 

No matter how we try to rationalize it, millions of manufacturing jobs are going 
overseas. 

I’m sure this committee is well aware of the significant connect between manufac- 
turing and research and development. Manufacturing and Technology News just ran 
an article on May 16, 2008 that puts the foreign flight of technology in perspective. 
The article is titled, “China Displaces United States In Georgia Tech’s Technology 
Index.” 

The article states, “China has surpassed the United States in a key measure of 
high tech competitiveness. The Georgia Institute of Technology’s biannual High- 
Tech Indicators finds that China improved its technological standing by nine points 
over the period of 2005 to 2007, with the United States and Japan suffering declines 
of 6.8 and 7.1 respectively. In Georgia Tech’s scale of one to 100, China’s techno- 
logical standing now rests at 82.8, compared to the U.S. at 76.1. The United States 
peaked at 96.4 in 1999. China has increased from 22.5 in 1996 to 82.8 in 2007.” 

“The message speaks out pretty loudly,” says Alan Porter, Co-Director of Georgia 
Tech’s Technology Policy and Assessment Center, which produces the benchmark. 

“I think the prospects are pretty scary.” 

My company is Revere Copper Products. We were founded in 1801 by Paul Revere 
and believe we are the oldest manufacturing company in the USA. Our factory is 
in Rome, New York and produces copper and brass sheet, strip, coil and extruded 
products for shipment to other manufacturing companies. Revere is a domestic man- 
ufacturing company and outsources nothing. 

My unwillingness to outsource or sell out is based solely on loyalty and patriotism. 

Please note that I also represent and serve on the Board of Directors of the Coali- 
tion for a Prosperous America (CPA). This coalition includes domestic manufac- 
turing, organized labor, farming and ranching. You should visit CPA at 
www.prosperousamerica.org. My testimony includes positions on issues that have 
not yet been considered by CPA but are ever present in Revere’s besieged financial 
results. 

So Revere is part of the copper and brass industry of the USA. In December, 2006, 
China’s State Assets Supervisory and Administration Commission (SASAC) which 
is second only to its politburo directed that this industry in China be designated a 
“heavyweight” and a “vital artery of the national economy and essential to national 
security.” 

Revere’s founding was considered vital to U.S. national security in 1800. 

The U.S. Government loaned Paul Revere $10,000 to construct the first copper 
rolling mill in North America. The War Department was concerned about another 
war with the British and worried about the domestic content of its naval vessels 
to wage such a war. The USS Constitution needed copper sheathing to prevent bar- 
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nacles from growing on its sides underwater. Barnacles would slow the ship and 
cause extra time in dock to remove them. Such copper was previously rolled in Brit- 
ain. 

That’s how Revere started and how the USS Constitution came to be sheathed with 
Revere Copper. 

Today, many of Revere’s customers are manufacturing companies located through- 
out the USA. Since 2000, about 30 percent of these customers have shut down, 
moved offshore or outsourced their production. Revere’s customer mix is quite broad 
ranging from building and construction, transportation, electrical and electronics in- 
cluding weapon systems. Revere’s engineers work on research and development 
projects regarding national defense applications including the Nation’s new aircraft 
carrier under construction, the Gerald Ford. But in the context of Revere’s history, 
let’s just describe what happened recently to the production of a simple silver bowl. 

Of course, this silver bowl was designed by Paul Revere. 

In the year 2000, Revere shipped copper coils about 20 miles to Oneida Ltd. Onei- 
da cut and formed that copper into a bowl and plated it with silver to produce a 
Paul Revere silver bowl. Now, that product is as American as apple pie, right? 
Wrong. Today, that bowl is manufactured in China and shipped to Oneida and sold 
as a Paul Revere replica. You probably believe that the people of Revere just can’t 
compete anymore with the people of China. 

Let me explain why our people can compete but our government does not. 

Let’s assume the production cost of that silver bowl made in China is 100 yuan. 
China manipulates its currency so that the exchange is now about seven yuan to 
$1. So the production cost in China is $14.28. But if the free market were to deter- 
mine the rate of exchange, it would be about four yuan to $1 and the production 
cost in China would be $26.00. 

In other words, China manipulates its currency so that it subsidizes the cost of 
manufacturing in China. 

The current and the former U.S. administration have refused to take any concrete 
action against such manipulation by China and have chosen instead to jawbone. The 
problem with this strategy is that currency manipulation by China is serving its 
best interests. 

The manipulation of its currency reduces the competitiveness of every other prod- 
uct, good and service in the world when compared to its production in China. 

This form of protectionism by China is reaping huge rewards as its export-based 
economy is growing three or four times faster than the rest of the world with fac- 
tories being built at a pace beyond the imagination of anyone just a few years ago. 
Meanwhile, factory jobs are disappearing in the USA and the world. Even manufac- 
turing plants in Mexico are moving to China. 

But this is more than an economic battle. 

Did you catch the statement by Congressman Tim Ryan of Ohio concerning the 
paper (“Unrestricted Warfare”) written by two Chinese military strategists? They 
suggested that military supremacy be achieved by undermining the manufacturing 
base of the United States by maintaining China’s currency at artificially low levels 
to gain an economic advantage for Chinese manufacturing and destroying the manu- 
facturing base of the United States. Seems to be working, doesn’t it? 

Personally, I admire the Chinese culture and believe that China does not need 
such a disruptive currency policy to compete in the world given its many other ad- 
vantages. The Chinese economic policy is export driven by teixing its citizens 
through currency manipulation which drives inflation and takes away their dispos- 
able income. A market driven currency exchange rate policy would drive China’s 
economy toward domestic consumption and a better life for its citizens. 

But make no mistake about it, China is waging a mercantile war on the world and 
the world is sleeping. 

Why is the world sleeping? First, we must look at the role of the multinationals. 
Remember in the 1980s when Japan was such a fierce competitor in so many U.S. 
markets. The reaction by our largest corporations was loud and largely one voice 
calling for tariffs and restraints. Contrast that with today as most of the largest 
U.S. corporations are so much more international and especially with their invest- 
ments in China. Many that do not have direct investments in China buy substantial 
numbers of components from China’s factories. Many have set their strategic plans 
to produce components or products in China. 

It may surprise you to learn that I don’t have a problem with any company that 
sets up a plant offshore or imports components or products. But if manufacturing 
in America must compete with the protectionist policies of any foreign government, 
that is not fair. And if meaningful corrective action by the U.S. Government is 
thwarted by U.S. manufacturing and financial service companies who gain from 
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such protectionism, that is wrong. CEOs of multinational companies are put in a 
very difficult position by national trade policies. 

They have to choose between their company and their country. 

Let me explain. Earlier I mentioned that China practices a policy of managing its 
currency at artificially low levels to gain a competitive advantage for any export 
products or services produced in China ... by as much as 40 percent! Now, you 
must realize a simple truth, a multinational that manufactures in China and bene- 
fits significantly from this advantage doesn’t want this to change. 

It is not my intention to vilify multinationals or the capable CEOs who run them. 
These executives are charged with representing the best interests of their share- 
holders. Also, many of these CEOs of “American” companies are not U.S. citizens 
nor are many of their shareholders. For example, the Chairman of Coca-Cola is Irish 
and its President is Turkish! 

It is important to appreciate that it is in our nation’s best interest to have the 
corporate headquarters of a multinational located in the USA even if it has no re- 
maining production facilities here. That is not so that they can be taxed and regu- 
lated and driven away but so that the high skilled, corporate level jobs are here not 
there .... 

So when issues such as patriotism are raised in this paper, it is really an appeal 
to U.S. political leadership not that of multinational corporations. 

Companies that manufacture in the USA and must compete with either multi- 
nationals or companies that outsource components from abroad believe currency ma- 
nipulation is unfair and must be stopped. They see other U.S. -based manufacturing 
plants shutting down and are concerned that will be their fate. These domestic man- 
ufacturing companies want the U.S. Government to take effective action to right 
this wrong and the sooner, the better. 

At a 2006 meeting I attended of an international economic policy committee of an 
association of manufacturing companies, one manufacturing company said that it 
buys components from China and does not want the current situation to change. 
Now there’s a breath of honesty. Maybe not patriotic but at least he’s honest. 

Patriotic . . . why bring that word into the mix? 

Well, you see the strength of manufacturing is an inherent strength of our coun- 
try. Some economists believe our country is in a transition from a manufacturing 
economy to a service economy just as it transitioned from an agricultural economy 
to a manufacturing economy years ago. But maybe the manufacturing economy was 
simply layered on top of our agricultural economy just as the service economy is lay- 
ered on the manufacturing economy. And it is certainly hard to argue against the 
proposition that a weak manufacturing sector threatens our national security. 

Even so, some economists cite data that the manufacturing sector is doing just 
fine as it is producing more than ever before. Such data is misleading and you 
should consider the source. For example, statistics on U.S. produced products in- 
clude Dell computers which are merely assembled in the USA from components pro- 
duced abroad. We could argue endlessly about this but the facts are the facts and 
the fact is we have become a nation with a colossal trade deficit. In 2005, for the 
first time in over a hundred years, our nation imported more food products than 
it exported and our trade deficit in manufactured goods continues to soar. Indeed, 
our nation’s trade deficit is growing by $2 billion a day! (More about this later . . .) 

Sounds like our nation needs some help. 

Or at least some good advice . . . and that leads me to integrity. You see when 
a CEO attempts to push an agenda that supports Chinese protectionism rather than 
an agenda that goes against that protectionism, maybe that CEO should declare 
that he or she is conflicted on this issue and should be recused from any forum that 
determines U.S. trade policy. Many of these CEOs have plants in the USA which 
would benefit from freer trade but they support their growing investments in plants 
in China and outsource components from China by choosing their company’s best 
short-term interests over that of their own domestic plants and their country. 

That’s because they have to but you don’t! 

Supposedly, one issue before us today is how to stop China from manning its cur- 
rency so as to give its production of goods and services an unfair competitive advan- 
tage. Or, is it? If you recall, earlier I mentioned the multinational delegate, the hon- 
est one ... he said he was against a proposal that would raise his prices on the 
components he buys from China. I believe the real issue is, “Should the USA sup- 
port measures that will not work so multinationals can support them or should the 
USA support measures that will work to cause China to change its policy of man- 
aging its currency?” 

The multinationals have endless arguments for stretching out the process like 
. . .. “We don’t want to start a trade war now, do we?” But we are already in a 
trade war, aren’t we? Of course we are and we are losing. We are pacifists in this 
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war. How about this one by the multinationals . . .. “Your policies are protec- 
tionist!” Yes, they actually say that, can you imagine? Often the accuser benefits 
from China’s export subsidies which are clearly prohibited by the WTO as protec- 
tionist. 

The irony is that domestic producers are the victims of protectionism not the bene- 
ficiaries. 

Another argument we hear is, “What about their fragile banking system?” This 
one has been around for years and of course, it is impossible to amend an economic 
strategy let alone a banking system that depends on subsidization to such an extent 
without removing the subsidy, isn’t it? Besides, their banks are owned by the same 
government that is holding more than 1.7 trillion U.S. dollars worth of official re- 
serves. Maybe their banks are not quite as insolvent as you have been lead to be- 
lieve .... 

China set up a system to manage the movement of its currency toward market 
levels and then used it to move its currency at rates about four percent per year 
compared to estimates of an underlying rate of appreciation of five percent of its 
currency, thereby exacerbating the problem. 

Even if China were immediately to stop manipulating its currency, there is noth- 
ing to deter China from returning to the policy at a time of its choosing. Equally, 
other countries would be free to continue or adopt similar mercantilist policies with 
impunity. In fact, the author of a paper published by the UN Conference on Trade 
and Development in “China in a Globalizing World” (2005) has advised developing 
countries that “China’s experience in the past decade can be seen as a model of a 
successful development strategy.” 

The author continued, “As in other Asian countries in the past, fixing the real ex- 
change rate at a favorable level and promoting exports offers the possibility of pene- 
trating world markets rapidly and experiencing strong growth and capital accumu- 
lation. The penetration of foreign markets brings about the rise in income needed 
to finance increased investment without recourse to net foreign capital inflows.” 

The experience so far is that China is going to delay as long as it can and make 
corrections in as small increments as it can get away with given its support. 

Part of that support comes from U.S. trade objectives which please the multi- 
nationals that are aligned with the trade policies of China. Never give in on trade 
issues, but, if ever, give slowly . . .. 

There is no easy solution to this Chinese puzzle. Even I have supported the verbal 
approach . . . for years. Our nation could simply slap a tariff on all imports from 
Chinese and other nations that manage their currency but I think we must take 
measured concrete steps that increase in severity before such a step. 

China is not the only country that manipulates its currency to gain a competitive 
advantage. Other Asian nations also manipulate their currency partly as a defensive 
mechanism so their producers of goods and services can compete with goods and 
services originating from China. 

It is important to understand that the end of currency manipulation will not end 
the depreciation of the U.S. dollar against other currencies including China’s yuan. 

For this reason, it is difficult and perhaps impossible to develop a coherent trade 
policy to deal with China without considering the tax policies of our own country. 
China uses a Value Added Tax (VAT) to protect its domestic production of goods 
and services and uses its revenues to fund government programs such as national 
health care. VATs are a tax but they are also a form of tariffs which are largely 
exempt from World Trade Organization (WTO) rules. The WTO was established to 
advance world trade. It has developed ground rules for international commerce and 
mediates trade disputes. Of course, China also employs a VAT tax but unlike every- 
one else, the VAT is applied in a discriminatory manner which is in direct violation 
of WTO rules. 

Market determined exehange rates simply put all nations baek at the 
starting gate for the race to determine who will win the hattle to produce 
competitive goods and services assuming all other things are equal. Of 
course, all other things are not equal and because of this our nation’s in- 
ability to compete with China and the rest of the world means that our cur- 
rency will continue to depreciate and the standard of living of all Ameri- 
cans will decline and our nation will grow weaker. 

This is because other trading nations use revenues generated by Value Added 
Taxes (VATs) to reduce the tax and health care burden on their production of goods 
and services and the most ambitious nations are developing energy policies which 
give them a competitive edge. 

Here is a real world example of how VATs are used by other governments to pro- 
tect their industry. Revere had an industrial plate mill in New Bedford, Massachu- 
setts for 145 years. The plate was used in heat exchangers and in unique applica- 
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tions for U.S. national defense. It was considered the best quality plate in the world. 
Its major competitors were located in Germany but could be located in China and 
the principles and the result would be the same. These competitors were able to un- 
dercut Revere’s prices thanks to a VAT that the German government applies to all 
goods and services sold in Germany, domestic or imported. 

When New Bedford shipped its plate to Germany for its consumption, that plate 
paid the 19 percent German VAT tax. If the German mills ship plate to the USA, 
the 19 percent VAT tax is rebated. VAT revenues allow the German Government 
to help fund national health care costs and reduce corporate taxes. So German com- 
petitors pay far less in taxes and medical costs. Medical costs alone amount to about 
$10,000 per employee for Revere. Ironically and tragically, the New Bedford workers 
had to bear the burden of helping to pay for the health care of the German workers 
they competed with through the payment of German VATs on any Revere products 
shipped to Germany. 

Naturally, Revere hardly shipped any product to Germany while its German com- 
petitors just loved the U.S. market. 

Meanwhile, the American worker is expected to respond to these pressures by in- 
creasing productivity and reducing waste. The people at Revere’s New Bedford plant 
did that at an astonishing pace, averaging productivity improvement at the rate of 
10 percent a year for the last six years. During this period the workers and manage- 
ment of this mill did everything that was asked. 

Yet, even that wasn’t enough — on March 5, 2007, Revere announced the closure of 
its New Bedford mill and the loss of 87 good paying jobs. 

In recent years, the USA has been negotiating Free Trade Agreements (FTAs) in 
an effort to get other countries to lower tariffs. This has led to the North American 
Free Agreement (NAFTA) in which the U.S., Canada and Mexico reduced outright 
tariffs. Around the time of the negotiations, however, Canada instituted VAT taxes 
while Mexico increased its VAT rates. VATs are excluded. 

How can the USA continue to negotiate trade agreements allowing other nations 
to offset tariff reductions with VATs and other forms of border adjustable taxes and 
manipulate their currency? 



These VATs are applied on our products by over 140 foreign countries. The chart 
above shows how the European Union countries have managed to increase VATs 
while lowering other types of tariffs — keeping the effective tariff the same despite 
trade agreements. Mexico and Canada have made similar adjustments despite 
FTAs. Countries that sign FTAs are free to replace the tariffs they give up with 
VATs charged on our goods sold to them. 

The revenues collected by the foreign countries help pay for the health care cost 
of their manufacturing workers that U.S. workers must compete against. Foreign 
countries also have to collect VATs on their domestic production to comply with 
World Trade Organization (WTO) rules on trade but then use them to lower cor- 
porate and payroll teixes on domestic production of goods and services. Foreign pro- 
ducers gain even further as their nations refund their VATs on exports. 

VATs protect the domestic production of goods and services in any country that 
has them. The lack of a VAT in the USA allows European nations to gain market 
share from the USA partially offsetting the impact of China’s manipulation of its 
currency on the production of goods and services in Europe. That’s one reason why 
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Europe is less vocal about China’s mercantile war. The lack of VATs in the USA 
also largely explains why the USA has a trading deficit with virtually every other 
trading nation in every class of goods. 

VATs have been adopted by all of the world’s major trading nations, excluding the 
USA and some oil producing Middle Eastern nations. 

Another nail in the coffin of U.S. manufacturing would be if the USA were to sign 
the Kyoto Treaty. The Kyoto Treaty exempts China, India, Brazil and other devel- 
oping nations from its standards. But the carbon emissions per $1,000 of GNP in 
China are seven times that of the USA while India emits three times as much. The 
Kyoto Treaty and other measures such as Regional & National Greenhouse Gas Ini- 
tiatives and carbon cap and trade schemes drive manufacturing from developed 
countries with more strict standards to countries with much worse practices. 

These treaties and regulations have the unintended consequence of increasing car- 
bon emissions and global warming as factories are shutdown in the USA and Europe 
and production increases in China. 

During the days of substantial aid programs by the USA to developing nations, 
the primary consideration was to build an infrastructure. That included large scale 
projects to supply low cost, economic energy. Of course, what is true for developing 
nations is also true for developed nations that must compete in a global economy 
. . . the provision of low cost, competitive power is essential to success. 

The gigantic footprint of windmills, solar energy, bio-fuels, and hydropower is so 
vast and the costs so uneconomic that no nation that is serious about engaging in 
the global competition for skilled jobs is embarking on these power programs to the 
extent of the USA. Any energy source that must be mandated, subsidized and sur- 
charged to such an extent cannot be economic, can it? 

In my opinion, the best large scale, low cost source of clean energy is nuclear. 
China is planning 40 new nuclear power plants; Japan is building 10 more while 
France relies on nuclear for 80 percent of its electricity. Why? Nuclear power is 
clean and low cost if sitting and environmental concerns are managed. Nuclear 
waste is dangerous but can be contained in areas much smaller than most people 
realize. Thirty years of nuclear waste from a 1,000 MW plant would fit in an area 
the size of a high school gym. If other countries can do it, why can’t the USA? 

The loss of manufacturing jobs to date in the USA is only the tip of the iceberg. 
The impact of currency manipulation, VATs and environmental/energy costs are not 
limited to manufactured goods. Any goods and services that compete in global mar- 
kets, either directly or as part of a supply chain, are exposed to these protectionist 
forces. Future losses will go far beyond the continued loss of manufacturing jobs and 
extend to the agriculture, food processing and service industries. Indeed, Alan Blind- 
er, former Federal Reserve Vice Chairman, was quoted in the Wall Street Journal 
on March 28th saying that, “. . . as many as 40 million American jobs (are) at risk 
of being shipped out of the country in the next decade or two.” 

Policy-makers and citizens must realize the urgency of the matter. The USA must 
see itself as a competing nation . . . competing in a global market for good pa}dng 
jobs. But it’s not only about jobs. It is also about national security and our entire 
economy. Factories producing goods and services necessary for U.S. national defense 
are moving offshore. The U.S. trade deficit is growing $2 billion a day. China and 
Japan have each accumulated more than U.S. $1 trillion. The accumulation of U.S. 
currency by China and other Asian nations is a growing bubble. 

So, the looming question is, “What should be done to counter this offensive and 
protective behavior by other nations?” 

First, the USA cannot continue to negotiate global or bilateral trade agreements 
as long as the other country is free to manipulate its currency and use VATs to off- 
set any tariff reduction. Also labor, environmental, antitrust, quality and intellec- 
tual and other property standards in free trade agreements must be equivalent to 
the burden placed on manufacturing, farming and ranching in the USA or we just 
cannot compete and provide jobs in the USA. 

Can you imagine competing in a global market that gives your competition an 
eight year head start? Yet, that is exactly what is being proposed to kill jobs in cur- 
rent House legislation for domestic manufacturing to cap and trade and die. If the 
environmental burden is unfair for foreign competitors, it’s unfair for us. 

In the global trade war, who do you represent? 

Second, the manipulation of its currency by China or any nation is unacceptable. 
The first step should be to pass the Ryan Hunter bill (H.R. 2942) that would define 
currency manipulation as an illegal subsidy and allow the application of Counter- 
vailing Duties (CVDs) to offset the injurious impact of the currency manipulation. 
The Ryan Hunter bill is designed to be compliant with the rules of the WTO. That 
being said, if the WTO refuses for any reason to sanction the use of CVDs to offset 
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currency manipulation, we must assume that the system that governs world trade 
is broken and must be fixed. Immediately! 

If the use of CVDs to offset currency manipulation does not lead China to stop ma- 
nipulating its eurreney, then the USA must take stronger measures, even if it means 
stepping outside WTO rules. 

Third, the USA must reform its tax and health care systems and institute VATs 
on a scale that gives production of goods and services in the USA a competitive ad- 
vantage. 

A smart competitor never looks at where a competitor is and tries to match that 
position. A smart competitor might try to match where a competitor is going to be 
at a certain time. But the most intelligent eompetitor attempts to gain a competitive 
advantage by providing a produet beyond where the eompetition is going to line up 
in the race. 

In order to achieve this objective, the USA must significantly reduce or eliminate 
all national taxes, both corporate and personal, including income, dividend, capital 
gain, estate, FICA and unemployment taxes and replace them with a consumption 
tax like a VAT. Under current international trade rules, consumption taxes can be 
rebated on exports and imposed on imports. The U.S. refuses to reciprocate, 
disadvantaging all American-made goods that compete with imports or are offered 
for export. No wonder, we have such a massive trade deficit! 

The regressive nature of a VAT or eonsumption tax should also be offset by the 
provision of a national health eare system to offset the unique Ameriean health care 
“tax on jobs.” 

A national health care system could utilize private insurance to provide the best 
choice to U.S. consumers or we could adopt a system similar to that employed by 
Great Britain. It provides universal health care for all but allows any citizen to opt 
out to private care as long as they are willing to pay the cost. I am not aware of 
any nation that is considering dropping its health care system to adopt the system 
used in the USA which eats up twice as much GNP per capita and burdens the do- 
mestic production of goods and services. My concern is simply that health care can- 
not be paid for by job providers in the USA competing with job providers abroad 
who pay little if any health costs. 

Either the U.S. Government solves this problem or outsoureing will resolve it. 

Also, adverse impacts on charitable and lending institutions need to be offset by 
matching charitable grants and providing housing subsidies which could further off- 
set the regressive VAT system and make it fair. The new system should be designed 
to be revenue neutral for all classes. 

Fourth, the USA needs to ensure that its citizens and businesses have access to 
substantial, additional low cost, clean energy so that they are able to compete on 
the world stage and keep the environment clean. The USA should use a system 
similar to the one used by the Base Realignment and Closure (BRAG) Commission 
to determine the location of surviving military bases to site nuclear power stations 
throughout the USA. Competing nations all over the world are bulling terminals 
and pipelines to receive natural gas to supply their manufacturing and economic 
base. So must the USA. We simply must not allow the events of 9/11 to destroy our 
nation’s ability to compete by stifling the expansion of natural gas terminals and 
pipelines. 

The U.S. is alone among major trading nations in the world without a national 
trade policy. 

The result is that the U.S. is being defeated in international trade. American 
manufacturers are extremely efficient. Indeed, I would argue those still remaining 
are the most efficient in the world because they are surviving despite unfair foreign 
protectionist practices that general trade agreements like GATT and Free Trade 
Agreements (FTAs) allow to continue. 

The demand in the U.S. for durable manufactured goods has soared about 400 
percent since 1980 as our economy has grown. But U.S. production of these goods 
grew only 40 percent. Without foreign government trade cheating, U.S. production 
would have been far greater. Revere Copper’s exports and domestic sales would 
have grown very large indeed. 

Our nation’s focus on general trade agreements and FTAs is misguided, inad- 
equate and lacks strategic thinking. Although I am a proponent of free trade, the 
agreements to date compound the problem, while deceiving many who think free 
trade is being promoted. 

China and the rest of the world are waging a mercantilist war on the U.S. and 
the U.S. is sleeping as its factories, farms and ranches are being systematically de- 
stroyed. We desperately need a national trade policy instead of a patchwork of trade 
agreements that deepen the current problems and enable foreign protectionism. 
That is what we should be hearing about from our Congress and the remaining 
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Presidential candidates. We are running out of time. What a mess we are leaving 
our children. This is one problem that has real solutions. 

Our government needs to focus on the big picture of global trade and address these 
problems with a national trade policy immediately. 

When Paul Revere tried to rouse the countryside with his wake up call, what did 
the people do? They certainly didn’t go back to sleep. We all need to wake up and 
listen. But we must be careful who we listen to . . .. 

Wake up, America! 

Biography for M. Brian O’Shaughnessy 

Brian O’Shaughnessy is the Chairman of Revere Copper Products and served as 
President & CEO for almost twenty years until the end of 2007. His company was 
founded in 1801 by Paul Revere and may be the oldest manufacturing company in 
America. Revere does not make pots and pans anymore but makes copper and brass 
sheet, strip and coil as well as extruded products for shipment to other manufac- 
turing companies. Brian did a leveraged buy out of Revere in 1989. 

Brian is recognized as an expert on international trade & teixes as well as energy 
and environmental issues. He championed and chaired the world class, worldwide 
copper industry’s environmental program. In February of 2006, the Copper Club 
named Brian as its Copper Man of the Year — an international award considered the 
most prestigious in the copper industry. 

Brian has chaired two industrial energy advocacy committees and serves on the 
board of directors of a third group. He also serves on the board of directors of a pub- 
lic utility with transmission and distribution operations for gas and electricity in 
New Hampshire, Maine and Massachusetts. 

In 2005, Brian testified before the U.S. Senate Committee on Energy and Re- 
sources and testified in 2006 before the U.S. House of Representatives Committee 
on Government Reform regarding energy, trade and tax policy. In May, 2007, he tes- 
tified before a tripartite hearing on China Currency Issues before subcommittees of 
the House Ways and Means, Energy and Financial Services Committees. In July, 
2007, he testified before a U.S. Senate subcommittee hearing on the impact of China 
Trade on U.S. manufacturing. Brian has appeared on BBC World News and been 
interviewed on Bloomberg on the Economy as well as PBS. Brian has written op- 
ed pieces for various newspapers including the Boston Globe. 

Brian also serves on the boards of directors of the Manufacturers Alliance of New 
York and the Manufacturers Association of Central New York (MACNY) and served 
on the BOD of the National Association of Manufacturers (NAM). At NAM, Brian 
is on its International Economic Policy Committee and its China Policy Sub- 
committee. Brian is a past Chairman of the U.S. Copper & Brass Fabricators Coun- 
cil and currently a member of its BOD. He testified on its behalf before the Inter- 
national Trade Commission. Brian is currently Chairman of the Copper Develop- 
ment Association (CDA) and serves on the BOD of the Coalition for a Prosperous 
America (CPA). 

Brian is a national leader of domestic manufacturing companies attempting to 
change U.S. international trade and teix policy to help level the playing field for do- 
mestic manufacturing. 

Prior to joining Revere, Brian spent twenty-one years in the international copper 
mining industry with seven years each in operations, marketing and corporate ad- 
ministration. 

Brian graduated with a BS in Industrial Management from the University of Ne- 
vada and studied International Business in Graduate School at the University of 
Southern California. USC course work included “Advanced Problems of Inter- 
national Finance” and “Case Studies in International Business.” 

Brian is celebrating 40 years of marriage with three sons and four grandchildren. 
In 2002, Mr. O’Shaughnessy rode his Harley Davidson on two-lane scenic roads from 
Moody Beach, Maine to Seattle, Washington stopping off in Sturgis, South Dakota. 
Mr. O’Shaughnessy is an avid snow-boarder and golfer but spends most of his time 
working! 

Chairman Miller. Thank you. 

Mr. Jurey. 
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STATEMENT OF MR. WES JUREY, PRESIDENT AND CEO, THE 
ARLINGTON, TEXAS CHAMBER OF COMMERCE 

Mr. JuREY. Mr. Chairman, thank you for the opportunity to ap- 
pear before the panel. I may bring a slightly different perspective 
than those who have testified before. 

As President of the El Paso Texas Chamber of Commerce during 
the 1990s, I was leading that chamber during a period when we 
lost 23,000 jobs in the garment industiy so I am acutely aware of 
those issues and yet many of the experiences there have led me to 
the things I will share with you today, and at the end of that dec- 
ade we actually had more net employment in the county despite 
the fact that we lost that many jobs. I then went to Arlington, 
Texas, in 2001 and have led that chamber in the past nearly seven 
years, took that community from a time of economic stalemate to 
a time of robust growth in its tax base and jobs as well, and so I 
will offer some thoughts from those perspectives. 

I would say at the outset that there are two factors that hap- 
pened in the 1980s that we sometimes overlook, and that was that 
the Cold War ended. We asked Premier Gorbachev to tear down 
the wall, and the unintended consequences, we put three billion 
people into competition with us in the world’s marketplace and we 
are not going to turn that clock back. Then we invented the Inter- 
net in the federal labs and we gave people the ability with the click 
of a mouse to move CAD drawings and X-rays worldwide and we 
are not going to close that door again either. 

And so the reality is, we are in a truly globally driven, innova- 
tion-driven economy and the critical issue, how do we maintain 
U.S. competitiveness, and from my experience, these companies 
have two critical factors they have to think about: do they have ac- 
cess to a highly trained, skilled, competitive workforce, and what 
is the true cost of doing business in the area they are at, often de- 
rived from various factors including things like whether we tax 
consumption, production or wealth, as well as what kind of regu- 
latory climate and processes are they competing with in that cli- 
mate, and so I will offer five brief suggestions. 

Number 1: If you look at the publicly funded workforce system, 
it is not that you need more dollars, it is that we need to think very 
carefully about how we both allocate and deploy the dollars that 
you do spend. And I would say that at the outset, if you look at 
the Workforce Investment Act (WIA), it is written from a job seeker 
perspective, not an employer or job creator perspective, and therein 
lies your challenge. We are currently managing a grant for the 
Texas Workforce Commission. It is a modest grant of $1 million, 
and the goal is to create replicable, sustainable, scalable models of 
how we engage the systems to work together to provide workers for 
advanced manufacturers. I will give you simple examples. National 
Semiconductor spent $50 million retooling a plant to go from a six- 
to an eight-inch wafer to remain competitive in the United States, 
finding no curriculum to retrain their staff with. We are putting 
modest sums of money into National Semiconductor. Our commu- 
nity college and our university, they are cataloging training Na- 
tional Semi is having to develop. The outcome will be curriculum 
that can be employed in the future at a fraction of the cost to Na- 
tional Semi. A second quick example is Progressive, a company 
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building a part for Lockheed Martin for the Joint Strike Fighter, 
can’t find the seven machinists it needs today, let alone the 400 it 
will need in the future. There are hundreds of unemployed machin- 
ists in Michigan but the Texas Workforce Commission can’t spend 
$1 letting them know these jobs exist, and there is little training 
capacity in Texas, and so we are putting dollars into the Dallas 
and Tarrant County college systems to create that capacity. 

The commonality of many examples I could cite for you is that 
under current DOL [Department of LaborJAVIA regulations, the 
ways we are deploying and allocating these dollars would be ex- 
ceedingly difficult to do under those regulations, and my bottom- 
line recommendation, and there are many in my written testimony, 
is a really thoughtful look at both the process and the measures 
would help those dollars be spent far more effectively to address 
many of the workforce needs and the challenges that these employ- 
ers face. 

Secondly, to recognize that if we need highly skilled workers to 
drive a highly innovative economy, that if you look at the graduate 
and postgraduate programs in the United States, 50 percent of 
those students are either immigrants or they are foreign students. 
Forty percent of all Ph.D.s granted in 2006 went to those foreign 
students or immigrants and 75 percent of those Ph.D.s will go to 
foreign students or immigrants in 2010. We have an incubator in 
Arlington. We started it with the University in 2002. In the past 
six years, more than 75 percent of all the intellectual discoveries 
and innovative ideas coming to us came from foreign students and 
immigrants, and the bottom line is, they can either go home and 
take that innovation with them or we can find ways to both protect 
our borders and welcome legal immigrants and keep the innovation 
in the United States. 

Third, federal R&D funding. In talks with Dr. Zerhouni at the 
National Institutes of Health, I commend him because under 
translational awards, called road maps sometimes, he has recog- 
nized that if you take some of the $27 billion NIH uses to fund 
health research and put it into the hands of universities that part- 
ner with the private sector in a genuine collaborative environment, 
that the commercialization activity resulting then takes place in 
the United States, not foreign countries. And if you look at what 
they are doing in Homeland in the Science and Technology Direc- 
torate, they have funded six major research projects to date, all 
through major universities all required collaboration with 20 to 30 
other partners, both private sector and nonprofit and other univer- 
sities. And I would commend you to those models because they take 
Federal R&D dollars, they leverage private sector and university 
dollars and they ensure the commercialization takes place in the 
United States, and if you look carefully at Northern California from 
the 1940s and 1950s on, it is frankly how they became Silicon Val- 
ley. 

Fourth, promote global cooperation in the international tax 
arena. As was cited, foreign countries do many things with their 
currency and their taxation, but the reality is, we have got to go 
back to looking at the factors that drive U.S. competitiveness, and 
a part of it is taxation. Are we taxing production, wealth or con- 
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sumption? What does that do in the regulatory environment and 
how does that impact cost structure? 

I remember Reynolds aluminum plant in Arkansas in the 1980s. 
They paid high wages, $25 to $45 an hour in 1984, but their cost 
was the cost of electricity. They paid $100 million a year to Arkan- 
sas Power and Light for electricity, and the rumor started that 
they were going to move and go to another city in another state 
and everybody scoffed at the idea because they just built the $42 
million plant. The plant manager put it in perspective. He said, 
“Wes, if you pass second grade math, you will understand that if 
a city offers me that utility kilowatt hourage at $60 million a year, 
in three years I will net $80 million to the bottom line in a highly 
competitive industry while abandoning that plant to your indus- 
trial development corporation and building a new plant in the 
other city.” And so although we can say we kept those jobs in 
America, that was little consolation for the people in Hot Springs 
and Malvern, Arkansas, who lost their jobs, the city and county 
who lost the tax base, and $100 million hole left in the rate base 
of Arkansas Power and Light. And so it really is critical to think 
about the cost factors of those companies and how we think glob- 
ally and talk about the international tax arena. That could be an 
area where the United States leadership could be impactful. 

And fifth, focus on the prevention of harmful regulatory competi- 
tion internationally. Use our economic international diplomacy in 
those arenas. Imagine if the General Motors plant in Arlin^on, 
Texas, that brings in components from over 600 suppliers through- 
out the United States imposed tariffs on all of those supplies. Well, 
the truth is, the United States economy is strong because inter- 
state commerce is regulated in a way that allows that trade to flow 
among and between the 50 states. In the global competition, we are 
going to have to find ways for that trade to flow fairly throughout 
9ie countries of the world because again, we are not going to be 
able to turn the clock back. 

I would say in summation that the number one most vital rec- 
ommendation I have is that our economic policy promote 
globalization. For 60 years we told foreign companies to open their 
markets and for the last 20 years they finally did, and that coin- 
cides with the time of economic prosperity in the United States. We 
have got to recognize too that 96 percent of the world’s consumers 
live in another country. We have grown because we were a land of 
immigrants and we fed on their hunger and their energy and their 
innovation and we have become one of the most open competitive 
societies in the world, and I close by leaving you with this thought. 
Dr. George Kozmetsky, considered one of the pioneers and founders 
of Silicon Valley, published an extensive demographic analysis in 
2000 going back to 1950 and forward to 2050. He said on giving 
me a copy, “We are living in a time when 88 percent of the wealth 
is controlled by 12 percent of the people in countries all demo- 
graphically projected to decline through 2050, meaning 12 percent 
of the world’s wealth is what 88 percent of the world’s people try 
to survive on, all in countries demographically projected to grow for 
the next 50 years. What do you think that means?” he said. And 
my comment was, I would much rather understand what he 
thought, and he said, “I think it is simple; Global competitiveness 
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will cause us to finally go to war over resources or learn to inte- 
grate the global economy so that every nation has a stake in a 
strong global economy in which the United States can remain com- 
petitive. 

I appreciate the time given to me to speak to the panel. 

[The prepared statement of Mr. Jurey follows:] 

Prepared Statement of Wes Jurey 

The United States today finds itself in unprecedented and unchartered waters. 
For the past several decades, our super power status has largely gone unchallenged, 
something seldom seen in history other than perhaps the Peix Romana nearly 2000 
years ago. It has been an unprecedented time of global economic growth and expan- 
sion, fueled, I would argue, by two seemingly unrelated events in the 1980s. 

The first was the end of the Cold War, symbolized by President Reagan’s pro- 
nouncement to Premier Gorbachev to “Tear down this wall.” What should be noted 
is that the end of the Cold War allowed under developed nations to shift their focus 
from defense to develop educational systems and economic and transportation infra- 
structure necessary to compete. 

The second was the discovery of the Internet in a U.S. federal lab, enabling every- 
thing from x-rays to engineering design to be transferred world-wide with the sim- 
ple click of a mouse. Viewed from an historical perspective, those two seemingly un- 
related events in the 1980s have enabled global economic development during the 
past 20 years. 

In his book. The Post- American WorldA Fareed Zakaria argues that we are living 
through the third great power shift in modern history. The first, the rise of the 
western world, around the 15th century, produced the world as we know it now — 
science and technology, commerce and capitalism, and the industrial and agricul- 
tural revolutions. It also led to the prolonged political dominance of the nations of 
the western world. 

The second, in the closing years of the 19th century, was the rise of the United 
States. Once industrialized, becoming the most powerful nation in the world, strong- 
er than any likely combination of other nations. 

The third, the one we are experiencing now, is the rise of the rest of the world, 
largely driven by a global economy that has dramatically accelerated. Zakaria fur- 
ther argues that this post-American world, although an unsettling prospect for 
Americans, is not a decline of America, but rather the rise of everyone else, fueled 
by the Innovation Economy. 

From my perspective, the Innovation Economy really isn’t new; it simply is a rel- 
atively new way of describing what has always the driver of wealth creation. His- 
torically, research resulting in technology innovation has been the primary driver 
of economic growth and development. 

For the most part, technology led economic development has clustered around and 
been driven by universities who understood that commercializable research is the 
basic cornerstone in the creation of technology start-ups. The most successful inno- 
vation economies have been the result of effective partnerships between universities 
and the private sector, focused on technology transfer from the lab to the market- 
place. Clear examples include the role Stanford University and the University of 
California played in the evolution of Silicon Valley; MIT and Harvard in the devel- 
opment of the Boston Biotech Corridor; and Duke and the University of North Caro- 
lina in the growth of the Research Triangle. 

In these regions, applied research is the basic cornerstone for the creation of tech- 
nology start-ups, new applications for existing technology, as well as new tech- 
nologies. The resultant products form the basis for thousands of companies. 

What is new, however, is the unprecedented challenge we face in our commu- 
nities, regions, states and as a nation in terms of global competition. As examples, 
the emergence and evolution of India, China and Brazil during the last two decades 
from an economic perspective is truly staggering. If we clearly look back to the early 
1900s, technology discoveries resulted in the creation of the assembly lines that 
sparked the industrial revolution. In a similar manner, the discoveries that led to 
the Internet essentially sparked the Innovation Economy we find ourselves com- 
peting in today. 

George Kozmetsky, one of the founders of Silicon Valley, stated “All human af- 
fairs — political, social, economic, cultural, and business — are conducted by human 


^The Post-American World, Fareed Zakaria, W.W. Norton & Company, Inc., 2008. 
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beings; people’s motivations, ingenuity, and creativity ultimately determine success 
or failure in all these human affairs.”^ 

His statement supports the U.S. Chamber’s premise that “the toughest, most im- 
portant competition in the 21st century worldwide economy will be the global race 
for talent and workers.® From my perspective, the outcomes will largely determine 
U.S. competitiveness in the future. 

We are competing in an era in which the U.S. represents only four percent of the 
world’s population, while consuming approximately 26 percent of our planet’s avail- 
able resources with the U.S. population projected to decline for the next 50 years. 
At the same time, most of the planet’s natural resources, people, capital, and mar- 
kets reside some place else, generally in countries where the populations are pro- 
jected to grow for the next 50 years. 

In recent columns, dated April 26 and May 4, 2008 in the Financial Times, Lau- 
rence Summers, Harvard University professor, argues that America’s economic pol- 
icy has supported an integrated global economy, stimulating the development in 
poor countries, particularly in Asia, at unprecedented rates. Yet American commit- 
ment to internationalist economic policy is ever more in doubt. He further argues 
that this has been the right economic policy, and that withdrawing from the global 
economy is untenable, ultimately reducing U.S. competitiveness."^ 

And from the Federal Reserve Bank’s March newsletter comes this opening line; 
“Innovation is key to global growth in rising living standards.”® My response is that 
our ability to remain highly innovative depends largely upon our ability to continue 
to train, educate, and retain a highly skilled workforce. 

In responding to the Committee’s request to explore the issues of U.S. competi- 
tiveness, and in particular those factors that drive and influence U.S. firms’ deci- 
sions to retain existing production and research capacity at home or take it abroad, 
I offer the following observations and suggestions. 

I’ll begin with an observation. Since 1990, corporate location decisions have in- 
creasingly been driven by two key factors; the availability and competitiveness of 
the workforce in areas in which the company locates, and the competitiveness of the 
regulatory environment. Both determine the ability of the company to remain com- 
petitive. Much has been said and written about incentives. In practice, I have found 
that they are not the primary determinant, since the ability of a company to remain 
profitable month after month, quarter after quarter, and year after year is highly 
dependent upon the competency of the workforce and the cost of doing business in 
a particular location. In a free market economy, it generally comes down to that. 
From that perspective, I offer five suggestions to the Committee. 

First, the manner in which we allocate and deploy funding for workforce develop- 
ment should enable and empower our publicly funded workforce development system 
to become talent developers rather than funders of training. Allow me to explain. 
Since 1990, I have been highly involved with the U.S. Department of Labor, the 
Texas Workforce Commission, and two local workforce development boards. I have 
done so because in the communities I have served, I have found that the most crit- 
ical need is to ensure that the companies we are attempting to both attract and re- 
tain have access to a highly skilled, highly competitive, highly innovative workforce. 

Through my participation in a variety of national pilot projects, and service on 
various Texas Workforce System and U.S. Department of Labor advisory boards, 
committees, and commissions, I have found that it is not necessarily the amount of 
funding we allocate but rather the means by which we deploy it, and the restrictions 
we place upon it. As a recent example, the Arlington Chamber of Commerce is cur- 
rently administering a grant from the Texas Workforce Commission; the primary 
purpose being to develop replicable, sustainable, scalable model pipelines that de- 
velop the talent and supply chain for advanced manufacturers, rather than simply 
funding job training assistance. 

The focus of our work is fairly simplistic. The Chamber works to identify specific 
workforce challenges employers face. In doing so, we engage the local workforce de- 
velopment board, our local community college system, and our local university. Col- 
lectively, as partners, we identify the challenge, design the solution, and do what 
is necessary to resolve the employer defined challenge. 

National Semiconductor, for example, recently spent $50 million retooling 26 ma- 
chines to convert production from a six- to eight-inch wafer. Their challenge: to re- 


Embracing the Global Demographics Transformation 1950-2050 Sharing Peace and Pros- 
perity in the Global Marketplace, George Kozmetsky and Piyu Yue, IC2 Institute, University of 
Texas at Austin. 

^The State of American Business, 2008, Thomas J. Donahue, U.S. Chamber of Commerce. 

"^The Financial Times Ltd., Lawrence Summers, 2008. 
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train their workforce, with no curriculum available to do so. In response, the Cham- 
ber engaged the university and community college to collectively catalogue training 
conducted by National Semiconductor, in order to develop curriculum. Grant fund- 
ing provided approximately 20 percent of National Semiconductor’s training cost. 
The outcome — retrained workers and curriculum for future training needs, meeting 
the critical need for the employer. 

As another example, we began working with Progressive last fall, a local company 
that is one of Lockheed Martin’s many subcontractors for the Joint Strike Fighter. 
Progressive indicated they will need to hire 400 CNC machinists over the 20-year 
life of the contract, and cannot find the seven they currently need. This, despite the 
fact that their starting salary is $86,000 annually. As we continued this work, we 
discovered that Progressive is not alone; that there are a significant number of com- 
panies in need of machinists; and that the critical factor in North Texas is the lack 
of capacity to train machinists. As a result, we are allocating some of the funds di- 
rectly to the Dallas County and Tarrant County Community College Systems to en- 
able their collaboration to develop the training capacity necessary to train skilled 
machinists in North Texas. 

It should be noted that in our discussions with employers, they indicated that 
they can pay machinists $86,000 to $106,000 because of the increased productivity 
of the United States’ worker; however, they also indicated that as wages continue 
to escalate due to the lack of skilled machinists, there would come a point where 
cost versus productivity would meet, and they would be forced to move these jobs 
offshore. 

As a third example, the General Motors Assembly Plant in Arlington is working 
with us to develop internships for high school students, apprenticeships for prom- 
ising interns, entry level certification, and incumbent worker training. All defined 
as critical to their competitiveness. This example prompts me to point out that al- 
though participants in DOL apprenticeship programs are paid during their appren- 
ticeship, there are essentially no DOL funds allocated to directly support this effort, 
other than direct staff technical assistance. This despite the fact that every federal 
dollar spent for apprenticeship leverages significant private sector dollars. 

What is important to understand about all three models is that they would be dif- 
ficult to fund under current DOLAVIA guidelines. First, the law itself is crafted, and 
the services and centers funded under WIA are based upon the job seekers perspec- 
tive — the supply side — rather than the demand side. That translates into the need 
for State and local workforce systems to be highly creative in structuring grants or 
contracts in order to fund the types of activities I have cited. 

Second, if it is truly our intent to create an employer driven system, then we must 
take into account that employers are faced with two primary factors critical to their 
competitiveness; speed to market, and rapid response to market conditions. That 
same criterion, however, seldom applies to public funding. Therefore, we must mini- 
mize both the time it takes an employer to secure funding, and the process employ- 
ers’ view as unnecessarily cumbersome. 

Third, we should assess the performance measures that State and local workforce 
investment boards have to meet, because they don’t reflect the factors determining 
industry competitiveness. Again, the focus of performance measures is on the supply 
side, relative to job seekers, rather than the demand side, relative to jobs being cre- 
ated. These measures also place more focus on entry level, rather than incumbent 
workers who need enhanced skills to advance. By focusing on incumbent workers 
who gain the skills to move up the ladder, we also create the entry level positions 
job seekers require. 

Fourth, the system should allow greater flexibility. I understand that a call for 
flexibility is often perceived as a request to not be held accountable for achieving 
results. In response, I firmly believe that recipients of these funds should be held 
accountable for measurable outcomes. I also believe you must allow recipients the 
flexibility to be innovative in the manner in which they work to achieve the measur- 
able outcomes. 

The simple truth is that employers don’t use the publicly funded workforce devel- 
opment system. Whether real or perceived, they view it as difficult to work with and 
unnecessarily cumbersome. 

My overall recommendation is that a detailed analysis of the processes employers 
are subject to in order to utilize these funds should lead to opportunities to effectively 
streamline the process required, and re-think the measurements. I might add that a 
recent study by the U.S. Small Business Administration indicated that the average 
small business spends $7,647 annually as the cost of regulatory compliance per em- 
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ployee.® When you add to that the slow, cumbersome, regulatory process to access 
the publicly funded system, it may lead to a greater awareness as to why these 
funds are not more effective in achieving the outcomes we expect from their use. 

I would also suggest that it would be helpful if the U.S. Departments of Labor 
and Education work together with major U.S. business organizations, such as the 
U.S. Chamber of Commerce, the National Association of Manufacturers, and other 
such national employer organizations, to clearly define workforce readiness pre- 
cluding the fifty states from each separately trying to do so. Given our extremely 
mobile workforce, we frequently find that workers are trained and certified for jobs 
they can’t find in the regions they are in, requiring them to move to other regions 
in order to secure meaningful employment. When they do so, their certification fre- 
quently doesn’t reflect the work readiness credentials and certifications established 
in other regions. An industry led and developed work readiness definition, univer- 
sally accepted throughout the United States, would enable certification to be univer- 
sally understood, increasing the likelihood of matching the supply of job seekers 
with the demand of jobs we’ve created, regardless of the geography. 

Second, if we recognize that highly skilled innovative people are necessary to drive 
our economy, then we need to recognize that nearly 50 percent of the students in our 
graduate and post-graduate programs at our nation’s universities are foreign stu- 
dents and immigrants. In 2006, they received 40 percent of all Ph.D.s and by 2010, 
75 percent of all science Ph.D.s in this country will be awarded to foreign students. 
If our immigration policies allow these students to stay upon graduation, then inno- 
vation will happen here. If our policies force them to leave, they take their innova- 
tive talents with them. 

In other words, the potential for American productivity may depend far more on 
a rational immigration policy that both secures our borders and welcomes legal im- 
migrants to our shore, rather than on the quality of our actual education systems 
or amount we spend for research and development. Let me share a local example. 

In 2002, the Arlington Chamber established the Arlington Technology Incubator 
in partnership with the University of Texas at Arlington. Our focus was very 
basic — we intended to support the commercialization of intellectual discoveries ema- 
nating from the labs of our university. At the time, UT Arlington had one of the 
first nano-fabrication labs in the southwest; and one of the few in the United States. 
This essentially meant that UT-Arlington scientists could fabricate working me- 
chanical devices at the molecular level. By contrast, the National Institute of Stand- 
ards and Technology launched its nano-fabrication lab in 2007. 

Our focus was on ensuring that research resulting in patentable, licensable dis- 
coveries would be nurtured through proof of concept, proof of product, and proof of 
market; providing access to venture funding to bridge the gap until the technology 
was ready for introduction to the marketplace. During the past six years, the vast 
majority of intellectual discoveries brought to the incubator are from scientists who 
are foreign students or immigrants. 

Third, we should allocate federal R&D funding, to the greatest extent possible, to 
support industry academic research partnerships; thereby leveraging federal dollars 
with both private sector and university dollars while ensuring that commercializa- 
tion activity resulting from such research takes place in the United States. Allow me 
to explain. During a meeting with Dr. Elias Zerhouni, Executive Director of the Na- 
tional Institutes of Health, he indicated that of the approximate $27 billion annually 
spent by NIH on health care and related research, most of the resultant commer- 
cialization takes place offshore, in countries we compete against economically. 
Under new programs developed by NIH, college and university systems are des- 
ignated “translational centers” based on their ability to demonstrate significant col- 
laboration among and between universities, while partnering with the private sec- 
tor. Under the terms of the Bayh-Dole Act, granting the funds to universities who 
partner with the private sector ensures that the patentable discoveries are commer- 
cialized in the United States. This simple act — that of linking industry and aca- 
demia while funding academia ensures that the commercialization of research fi- 
nanced by federal R&D dollars would inure to the benefit of our local, regional. 
State and national economies, and support the development of top tier research uni- 
versities as regional economic drivers. 

Fourth, we should take the lead to promote global cooperation in the international 
tax arena. Just as U.S. corporations frequently locate in states where the corporate 
tax structure favors their business model, firms that do business internationally in- 
creasingly headquarter in countries whose tax structure favors their business model. 
As we assess the issue of taxation, it should be noted that we fundamentally tax 


^The Impact of Regulatory Costs on Small Firms, W. Mark Crain, U.S. Small Business Ad- 
ministration, September 2005. 
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one of three things; productivity, consumption, or wealth. In turn, it is important 
to understand the factors that drive a particular business, in terms of assessing the 
impact of a country’s teix structure on that particular business. If, for example, a 
particular business is capital intensive, meaning their business model requires sig- 
nificant outlays for taxable property and equipment, then teixing wealth would be 
seen as a disincentive to that business. On the other hand, a company with little 
capital expense, but significant production cost would find a tax system built on teix- 
ing production as a disincentive. What we often fail to take into account is the im- 
pact of the allocation of tax in terms of production, wealth and consumption on the 
key industry clusters that drive our economy. 

Allow me to provide a simple analogy. During my tenure in Hot Springs, Arkan- 
sas in the 1980s, a rumor surfaced that the Reynolds Aluminum plant might relo- 
cate. At the time, the regional director of Arkansas Power & Light assured me it 
wasn’t so, citing the expenditure by Reynolds of $42 million to build the plant. How- 
ever, my conversation with the plant manager put it in proper perspective. My cost 
isn’t people, he explained, although he paid his production workers $25 to $45 dol- 
lars an hour in the mid 1980s. My cost, he stated, is a $100 million dollar a year 
electric bill to Arkansas Power & Light. In recent months we have been offered the 
same kilowatt hours for $60 million annually by other cities. The cost of this factory 
including equipment, was only $42 million. I could actually abandon the factory and 
move to one of the new communities offering reduced electrical rates, build a new 
production plant, and still net $80 million over three years in a highly competitive 
global business. When the plant closed, it left hundreds of people unemployed and 
Arkansas Power & Light with a $100 million hole in its annual rate base. Sim- 
plistic, perhaps, but it is one more way to point out that the factors that drive U.S. 
companies to make decisions about where to locate are based on their ability to com- 
pete; and that a key factor is their cost of doing business, whether based on the tax 
structure or other key factors. 

Fifth, we should focus our international economic diplomacy on the prevention of 
harmful regulatory competition. As an example, imagine the challenge of the United 
States maintaining economic prosperity if every state in the union had differing reg- 
ulations that impacted interstate trade. 

For example, imagine Texas imposing tariffs on the parts and components used 
by General Motors in Arlington received from more than 600 suppliers located 
throughout the U.S. The reality is the United States’ economy is vibrant largely be- 
cause interstate commerce is supported by an overlay of federal regulatory guide- 
lines rather than competitive State guidelines. In a similar manner, the United 
States must acknowledge that the global marketplace increasingly needs to think 
about global regulatory competition. Just as companies in countries we compete 
against are integrating their production lines with developing countries, we must in- 
tegrate our country’s regulatory structure with the structure of the world’s market- 
place. 

In closing, I would encourage the Committee to recognize that the single most im- 
portant thing the Federal Government can do is support economic policies that pro- 
mote healthy globalization, strengthening efforts to reduce inequality and insecurity 
throughout the world. 

For the past 60 years, the United States has encouraged foreign countries to open 
up their markets and increasingly in the last 20 years they have done so. During 
those two decades, the U.S. has also enjoyed unusually robust growth, low unem- 
ployment, and increased productivity, with most of the job gains coming from small 
and medium size businesses during a time of rapid globalization. I would argue that 
the opening of these international trade markets has been a critical driver of our 
economic growth, and as the world continues to globalize, we must continue to 
globalize with it; particularly in a time when 96 percent of the world’s consumers 
live in foreign lands. 

At the same time, we should remember we are a land developed by the hunger 
and energy of immigrants. In the process we have become the most open, flexible 
society in the world. We have absorbed people — their cultures, their ideas, their 
goods and services. That very openness has inspired and encouraged innovation. 
And we are still dominant in the technologies that will drive future growth, such 
as nanotechnology, and our universities are still among the best in the world. In 
recent rankings, U.S. universities received eight of the top 10 rankings, 37 of the 
top 50. Faced with continued international competition, we have adapted and ad- 
justed; primarily through our ability to innovate. 

I leave you with this closing thought. I was privileged to know George Kozmetsky, 
both as a mentor and a friend. Acknowledged as one of Silicon Valley’s founders, 
he published a demographic analysis in 2000. He gave me one of the first copies 
with this comment; “Today 88 percent of the world’s wealth is controlled by 12 per- 
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cent of the world’s population, all living in countries demographically projected to 
decline in the next 50 years. That means 88 percent of the world’s population strug- 
gles to live on 12 percent of the world’s wealth, all in countries demographically pro- 
jected to grow over the next 50 years. What do you think that means?” I responded 
by stating I was far more interested in what he thought. His reply has stayed with 
me ever since. “It means one of two things, he said. We will ultimately go to war 
over the resources nations need for people to survive, or we will learn to become 
an international marketplace where trade and commerce link and integrate the 
countries of the world, one to the other, providing the very motivation needed to sta- 
bilize our global economy.” 


The Arlington Chamber of Commerce 

The Chamber’s mission is to serve as the primary catalyst for Arlington’s eco- 
nomic development, fostering a positive business environment through the enhance- 
ment and diversification of our economic base, representing the business community 
on public policy and community issues that impact the ability of Arlington citizens 
and businesses to reach their full economic potential. 

The Arlington Chamber of Commerce is one of North Texas’ largest business fed- 
erations, representing more than 1,400 businesses and organizations of every size, 
sector, and region. 

More than 96 percent of the Chamber’s members are small businesses with 100 
or fewer employees, 70 percent of which have 10 or fewer employees. Yet, virtually 
all of Arlington’s largest companies are also active members. We are particularly 
cognizant of the problems of smaller businesses, as well as issues facing the busi- 
ness community at large. 

Besides representing a cross-section of the Arlington business community in terms 
of number of employees, the Chamber represents a wide management spectrum by 
t™e of business and location. Each major classification of American business — man- 
ufacturing, retailing, services, construction, wholesaling, and finance — is rep- 
resented. Also, the Chamber has substantial membership throughout North Texas. 

The Chamber’s State and national engagement is substantial as well. The Cham- 
ber has been and continues to be a participant in a number of State and national 
pilot projects and innovation grants, focused on the Innovation Economy and devel- 
oping and maintaining a competitive workforce. 

Our positions on State and national issues are developed by a cross-section of 
Chamber members serving on committees, subcommittees, and task forces. More 
than 300 business people participate in this process. 

Biography for Wes Jurey 

President & CEO of the Arlington Chamber of Commerce since 2001, Jurey also 
serves as Chair of the U.S. Chamber’s Institute for a Competitive Workforce; was 
appointed in 2007 to a six-year term on the Texas Workforce Investment Council; 
and appointed in 2008 to a two year term on the U.S. Department of Labor’s Advi- 
sory Committee on Apprenticeship. He was one of nine individuals appointed to the 
U.S. Department of Labor committee charged with developing DOL’s five year re- 
search plan for 2002-2007. 

He founded the Center for Workforce Training & Preparation in El Paso, Texas; 
was a partner in the establishment of the Center for Continuing Education & Work- 
force Development in Arlington, Texas, and is the founder of the Arlington Tech- 
nology Incubator. 


Discussion 

Chairman Miller. I want to thank all the panelists. We were 
just called for a vote. 

We have now had proposals that are out of the usual mainstream 
political debate to the left and out of the mainstream political de- 
bate to the right, so we wanted an open discussion of ideas that 
aren’t part of the usual debate and we certainly have had that. 

I will waive my first round and recognize Mr. Baird. Do you have 
questions? Oh, one second, please. For now, Mr. Baird. 

Mr. Baird. I thank the panelists. I thought all of the comments 
were very insightful and I appreciate the struggles, particularly 
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Mr. Copland and Mr. O’Shaughnessy as you try to meet the chal- 
lenges of keeping domestic workforce and industry viable. One 
could say that Mr. Jurey’s comments were contradictory to Mr. 
Copland and Mr. O’Shaughnessy. I don’t necessarily see it so as I 
listened. It sounded to me like Mr. Jurey was saying, “Look, if we 
blame it all on trade, we are missing a whole lot of other things 
we could be doing to make ourselves more competitive.” As the 
three of you listened to each other, what are the areas of common 
ground that you heard in one another’s testimony? 

Mr. Jurey. I will start. One of the things that I will acknowledge 
quickly is, they both face intense competitive pressures, and many 
of the regulatory policies of the United States don’t necessarily help 
them, and then there is reality. We have a company that I didn’t 
talk about. Progressive, to an extent, the one trying to find the ma- 
chinists. They are paying $86,000 a year to a starting machinist. 
They will quickly get them to $106,000, and when they get them 
trained at that level, their competition comes in, gives them a sign- 
ing bonus, a higher salary and takes them away, and their com- 
ment was, “We want as good corporate citizens to keep this job and 
this work in the United States, but if you continue to not be capa- 
ble of producing the machinists we need and the wages continue 
to escalate, there will come a time when even that enhanced U.S. 
productivity per worker will meet a certain mark and I am going 
to have to be forced to do something different to remain competi- 
tive.” And so again, if you look at the way we spend dollars, you 
have got an apprentice program at the Department of Labor that 
has almost no money to spend, and yet the minute you put people 
in an apprenticeship program, they start getting industry wages. 
There is a great return on the dollar spent to assist industry with 
the cost of getting highly trained, competitive people who can cre- 
ate that level of productivity. 

Mr. Baird. Mr. Jurey, what you are saying is music to my ears. 
I founded the Career and Technical Education Caucus in the Con- 
gress. I just would ask you to not repeat this in front of our staff 
lest we lose a number of fine young people to career and technical 
fields like machinists because they will make more money doing 
what they do there than they do here. 

Mr. Jurey. Well, every time I have announced that salary, peo- 
ple come up and give me cards and ask me where to apply, and 
the reality is, that is where the job market is going, and we do 
need to think differently about how the United States supports in- 
dustries like the two on the panel with me. I simply think you also 
have to take into account the fact that we are forced to compete 
in a global economy, and pretending otherwise won’t make a dif- 
ference, won’t change that. 

Mr. Baird. Thank you. 

Mr. O’Shaughnessy or Mr. Copland, any comments? 

Mr. O’Shaughnessy. I think job training is an important factor, 
but I think it comes after some of the basics, and the basics start 
with your costs and the costs of your competitor, and if currency 
manipulation has an impact of 40 percent on your costs and value- 
added taxes has an impact, an average worldwide of about 20 per- 
cent, put them all together, that is 60 percent, those two. If health 
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care costs, they are 10 percent of Revere’s costs, now you are up 
to 70 percent. 

Mr. Baird. It is a tough margin to beat. 

Mr. O’Shaughnessy. It doesn’t really matter whether there is 
anyone trained or not; we are out of business and now we are going 
to increase the energy costs by probably 30 percent in this country 
but not in others. 

Mr. Baird. Is it your feeling, Mr. O’Shaughnessy, that the things 
the other panelists, the issues you have just addressed are not ade- 
quately dealt with in our trade negotiations? 

Mr. O’Shaughnessy. Sir, they are not dealt with, period, in our 
trade negotiations. 

Mr. Baird. Any dispute of that? 

Mr. JUREY. I would concur with that. I made two points. It is a 
competitive workforce and it is the total cost of doing business en- 
vironment they have to compete in, and that is a legitimate part 
of that total cost of doing business. So if you go back to one of his 
comments about consumption tax, look at the taxation factors that 
really are a part of the cost of doing business. If you are taking a 
company that has high capital costs and your tax environment pri- 
marily taxes wealth or capital investment, then that is a disincen- 
tive to that company. On the other hand, if a company’s costs are 
primarily in production and you have levied a high production cost, 
you have handicapped their competitiveness. And so if you don’t 
think about tax policy as it impacts their cost of doing business and 
if you don’t think about the tax policy internationally that either 
helps or hinders the global competition, then we aren’t going to be 
able to enable the kind of true competition we need for the U.S. 
companies to remain competitive. 

Mr. Baird. I actually concur with both points, and one of the 
frustrations I have about our trade policy, and I spoke with Susan 
Schwab about this a few days ago and spoke with members from 
the machinists’ union just yesterday, is we tend to battle it out 
over yes or no Colombia, yes or no Peru, yes or no Panama, but 
we neglect all these other structural factors of our own society, and 
the focus so becomes on the trade agreement yes or no that we ne- 
glect our tax policy, our education policy, our currency policies, et 
cetera, and I think ultimately to solve this — and whoever the next 
President is. Democrat or Republican, we are not going to solve 
this country’s financial situation unless we take a comprehensive, 
integrated approach. And by the way, the President doesn’t write 
the laws, this body does, so we can look to that President, but the 
fact is, it is the next Congress that needs to address a comprehen- 
sive approach, not just a trade policy but an economic policy writ 
large, and I very much value the insights of the gentleman and 
yield back to him. 

Chairman Miller. Thank you. The buzzers that you heard ear- 
lier were Mr. Baird and me being called to a vote, and we now need 
to go vote. It will probably take us 20 minutes, perhaps a half an 
hour. And so if you all could be at ease for a little bit, we will go 
vote and come back and reconvene. Thank you. 

Mr. Baird. I may not be able to return, but I am very grateful 
to both panels for their insightful testimony. Thank you very much. 

[Recess.] 
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Predatory Pricing 

Chairman Miller. I think we are probably close to the end of 
the hearing. I apologize for making all of you wait for so long so 
close to the end of the hearing. I do have a couple questions for 
various members of the two panels. Most antitrust laws are de- 
signed to keep prices low. An exception to that that I remember 
from law school and from the early years of my practice when I ac- 
tually did a little of that was predatory pricing, where a large com- 
pany set prices that were below their cost, certain in the knowledge 
that they could outlast their smaller competitors, and when the 
smaller competitors went out of business, they would be able to set 
their prices at whatever level they wanted to, whatever the monop- 
oly price would be rather than the competitive price. A lot of the 
economists point out, those who are strong advocates for free trade, 
not apostates, that a lot of the benefits that Mr. Copland described 
and Mr. O’Shaughnessy described and others of you as well that 
the Chinese have in particular — the currency manipulation, the 
free capital, getting free land, free building, free machinery — all 
that is free capital, is actually a cost and they are selling to us 
below cost, below what it costs their society at least. And that if 
a country wants to sell us goods at below cost, we ought to let 
them. That is a bargain for as long as it lasts, but eventually they 
will have to raise their prices. 

Mr. Copland, when the day comes and the Chinese correct or let 
their currency float and stop giving free capital to Chinese textile 
manufacturers, are you going to be in business? 

Mr. James Copland. First off, are you going to guarantee that 
they are going to change their currency policy and they are going 
to change the stuff you are talking about? 

Chairman Miller. Well, if they do. 

Mr. James Copland. Oh, if they do. 

Chairman Miller. Are you sure that you are going to be 

Mr. James Copland. Are we going to be in business? Well, let 
me tell you, it has been extremely difficult. It has been like a 
nightmare what we have had to face. Our business was the curtain 
business. We were the big player in the United States for it and 
actually we had extremely high market share because we were the 
best. That is why we had that market. And they came at this mar- 
ket starting in 2001. China had about seven percent of the import 
market, and the total import market on our goods was only about 
five percent. What has happened in that seven-year period is that 
China’s imports went up 6,900 percent on the type of goods that 
we make. China has got 90-plus percent market share. Let me tell 
you something, the total market is offshore goods. The total market 
today is 98 percent offshore goods. So what do we have to do? I 
mean, what we are doing, that market is gone. They are selling 
this stuff not below cost, they are selling it below our raw material 
cost to be able to do it. This is the subsidies that you are talking 
about. This is the predatory pricing that you are talking about. 
How do we survive? It is a sad way to have to survive. We are pick- 
ing up the pieces when somebody else goes out of business. We 
have competition go out of business, we pick up a piece and believe 
you me, just as soon as you get into it, here come the Chinese 
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again. We look constantly for something that the Chinese are not 
doing, that they haven’t focused on yet or we are looking constantly 
for something that may have some natural barrier to them coming 
over here, a time thing or so on. But remember, everybody in our 
industry is doing the same thing, everybody. There have been 
550,000 jobs lost in my industry since 2001 alone. Manufacturing 
in my state. North Carolina, has lost 28 percent of the manufac- 
turing jobs. We have lost 19 percent nationwide, folks. 

You ask, are we going to be able to do it? With every ounce of 
energy I have got, with every ounce of energy that my son has got 
and our wonderful workforce, loyal workforce we got, we intend to 
do it. We intend to be here. But I am going to tell you, that if this 
thing doesn’t stop, there are going to be no survivors that have 
manufacturing in the United States, and I will not put my manu- 
facturing in the People’s Republic of China. I will not put it in any 
foreign country. I have a loyal workforce. They are part of my fam- 
ily. I speak of them as though they are part of my family and I will 
tell you under no circumstances will I export their jobs, will I put 
them out of work for my own personal gain. But I intend to, if the 
Lord gives us the strength and we get any decent break at all, we 
will make it. 

Chairman Miller. Anyone else? Dr. Gomory. 

Dr. Gomory. Yes, I want to talk to the notion that when they 
have wiped out the competition and then they raise their prices 
that you can get back in. I mean, that may be some form of eco- 
nomics but it is not the real world. In any business, either low tech 
or high tech, there is an immense amount of know-how, and when 
you lose the know-how, you are out of it. You are also not an iso- 
lated thing. You depend on a chain of people who get parts for you 
and they are not there anymore, and the idea that when the other 
guy is finished killing you, you can rise from the dead, just — that 
is a piece of — that is on paper, but in the real world, it is com- 
plicated. You are very dependent on things that have gone away. 
You can’t do it. 

Chairman Miller. Dr. Scott. 

Dr. Scott. Well, listening to Mr. Copland, it really strikes me 
that there is a certain measure of discretion that people have when 
they are running a company. He could have changed his mind and 
said, “Guys, I am in the nickel and dime business, shut the busi- 
ness.” There aren’t very many people like Mr. Copland any longer. 
One of the reasons is what is taught in business education across 
the entire country has changed and that also changes beginning at 
the end of the 1970s or the beginning of the 1980s. Just pick one, 
the one that I happen to know, but our school was founded, the 
dean said the mission of the school is to teach people to earn a de- 
cent profit in a decent way. That is a question, it is not an answer, 
but business schools don’t do that anymore, and the change, teach- 
ing a decent profit in a decent way, you could pass for saying we 
are going to teach officers that have some loyalty to a broad range 
of things. We start doing the other and what we are doing is teach- 
ing mercenaries. We are teaching mercenaries. No mercenary is 
going to pay attention to his concerns at all and they are going all 
through the establishment with a new calculus that says, “Hey, in 
order to be effective, you have got to be able to reduce it to one di- 
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mension or you can tell that three is bigger than two.” The sense 
of responsibility that ought to be there isn’t there, and we are gen- 
erating them. I am sure that this is an exception where they don’t 
do that but aside from Vanderbilt, it is all over the country. 

Mr. James Copland. Let me make another statement about this 
in regard to what was said just a minute ago. Mr. Chairman, you 
said whenever they get enough and they are going to raise their 
prices, this business is not going to come back to America. Let me 
tell you about the textile business. When these plants are closed 
down, they are closed. The equipment — if you don’t run the equip- 
ment, keep it up, it deteriorates to nothing anyway, but the equip- 
ment is being sold. Pakistan is buying the equipment. People are 
selling it for five cents on the dollar. Nobody wants it. And let me 
tell you what is happening to the buildings themselves. I was just 
down in Joanna, South Carolina, a huge mill down there has been 
closed five years. They are tearing it down. They are doing it all 
over the South, tearing the mills down that are closed. Why? They 
are going to sell the bricks, guys. They are going to sell the beams. 
They will sell the bricks and sell the beams. So don’t think that 
you are going to be able to say, “Oh, boy, as soon as this thing is 
over, here we come back,” it is going to be regeneration. All we are 
trying to do is to hold onto what we have got, and if we don’t wake 
up and start paying attention to these trade agreements that we 
are making and pay attention to the fine points of these trade 
agreements, we are going to give it all away. 

Let me give you one example. We just talked about CAFTA, and 
that is not too long ago, CAFTA. It sounded like a good idea, all 
right, going to make it in the United States, going to make it in 
Central America, everybody is going to be okay. They left a loop- 
hole. The loopholes are what get us and so many times our nego- 
tiators don’t even know that the loopholes are there because they 
are some political appointee that hasn’t done it but about six 
months or three months or they have been out of college for about 
a year. They don’t even know the loopholes are there. They do 
know when they do it, woe be to them. Let me tell you something. 
They had a deal in there to where they could take pocketing, so 
that doesn’t sound like much. That is not sounding like much. Let 
me tell you something. Pocketing is a 180-million-yard business in 
the United States, pockets for trousers. It is a United States busi- 
ness, and they had it in there and said, “Well, you know, we are 
going to make an exception on pocketing and we are going to let 
these Central American countries make this stuff out of Chinese 
cloth.” Dominican Republic wanted that. They gave it to them. We 
pointed it out and said, “Look, you are going to destroy the indus- 
try.” “Oh, no, oh, don’t worry, we are going to fix it, we are going 
to fix it, we are going to fix it, trust it, we are going to fix it.” That 
was three-plus years ago, folks. It hasn’t been fixed. There has 
been nothing done. Let me tell you the end result of that thing. 
Eighty percent of that market is gone, and it is gone, folks. Eighty 
percent of it is gone. Haines Finishing Company in Winston-Salem 
closed down 75 percent of their business, closed it down. They have 
been there longer than we have. Allis Manufacturing Company 
closed down four plants down in South Carolina. You have got 
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Mount Vernon, they lost 70 million yards worth of business, closed 
plants in Rome, Georgia, closed plants down in Texas. 

We have got to start paying attention to what we are doing with 
these trade agreements. We have to get some people that know 
what they are doing with these trade agreements. We are being 
out-negotiated. We better start paying attention to what we are 
doing because let me tell you something, we are exporting the 
wealth of this country as fast as we can export it today. It is going 
offshore. We are going to pay one tremendous price in this country. 

Chairman Miller. Dr. Gomory. 

Mr. Gomory. I really want to comment on that because first of 
all, I am in wholehearted agreement, but I think it is very difficult 
to work out a set of agreements which are that detailed. It is also 
very difficult to counter the next mercantilist policy which may be 
loophole 47, all right? The reason why I think we should seriously 
consider the Buffet certificate program is because it measures re- 
sults, not how you got them. The Buffet proposal, if you can’t ex- 
port, they can’t import, however tricky they are and whatever the 
deals are. It is not trying to match, you know, their currency ma- 
nipulation with our currency manipulation or their loophole with 
our loophole or their subsidy with our subsidy. It says, “Okay, kids, 
if you want to ship stuff in, we have got to be shipping stuff out 
and it is not nation by nation.” This I think is an approach which 
needs to be taken very, very seriously. 

Chairman Miller. Mr. O’Shaughnessy. 

More on Free Trade 

Mr. O’Shaughnessy. I have two problems with the trade agree- 
ments in general that we have negotiated. The first is, trade agree- 
ments are designed to lower tariffs. That is what they are about. 
But the problem is, because of our tax system where we are the 
only major country in the world that does not have VAT taxes, 
VAT taxes are like a tariff but they are exempt from trade agree- 
ments. They are exempt by WTO rules. And so what happens is 
that you can look at a chart in my written testimony, about how 
European countries have lowered tariffs, normal tariffs, and they 
have increased VAT taxes and their total tariffs are the same. So 
they don’t even work on that side. 

The second problem I have with the free trade agreements is 
that the focus is wrong. And you see, to put together a patchwork 
of trade agreements to solve our trade policy, to solve the loss of 
the manufacturing jobs, and the loss that we are going to see in 
the service sector — we are going to lose way more jobs in the serv- 
ice sector than we have lost in the manufacturing sector — we have 
to design a national trade strategy or policy from the top so that 
when we consider things like environmental standards, we think 
about the impact on our own ability to produce goods and services. 
When we consider energy policy, we will think about that. When 
we consider tax policy, we will think about that. And when you 
layer all of these things together, that is very critical and that is 
what is wrong. Our focus is wrong by looking at trade agreements 
without having the framework to negotiate them from. 

Mr. James Copland. Let me just say this about the tariffs, you 
brought up about the tariffs. You know, we make these trade 
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agreements and today the average tariff in the United States, this 
is the average of United States tariffs: 1.7 percent. That is not 
much, guys. You turn right around and you look at the tariffs that 
the other countries have that we have these agreements with and 
they average 30 percent. Is that fair? Is that a good deal when you 
negotiate something like that? No, you can’t tell me it is. Let me 
tell you something. China today, they have — under the rules, they 
have the right to designate themselves as an underdeveloped coun- 
try, China. They’ve got the biggest international trade in the world 
but when you are designated as an underdeveloped country, you 
can charge anything you want as far as tariffs on stuff coming in 
there in addition to these value-added taxes like has been brought 
up. Is that fair? Is that good negotiations? Are those good trade 
deals? Is that good for America? Absolutely not. 

Chairman Miller. Mr. Jurey. 

A Comprehensive Solution 

Mr. Jurey. I guess a point I would make, a lot of good comments 
have been made, but I would encourage the panel, the Committee 
to think this way: there is going to have to be a comprehensive so- 
lution. It is not as simplistic as taking any one of these sugges- 
tions. At one point I remember a key member of your staff said, 
“Well, could you cite in your testimony what specific clause we 
could change to deal with your point?” And I said I wish it were 
that simple. I wish I could say that if you simply change article 3, 
section 2, paragraph 9 under WIA, all these things would go away, 
but the reality is, the entire law is structured in such a way that 
you are going to have to rethink all of the processes and all of the 
measurements and how they impact the competitiveness of all 
these companies. And in a similar way, you are going to have to 
think about the broader aspects of these free trade agreements be- 
cause there are components that challenge the men at this podium 
but you can’t simply take one component and change it and think 
you have solved the problem. 

The broader issue really is, we don’t have a comprehensive eco- 
nomic policy to deal with global competitiveness. It has got to be 
multifaceted and there are some aspects of global competition we 
are not going to be able to change and there are others we can. And 
if out of this you can begin to think about the things that you can 
impact — and as one of your colleagues said — you are the group that 
writes the laws, if you can pull out the parts that you can have an 
impact on and look at it in a more comprehensive way, I believe 
you could make significant progress in enabling these companies to 
remain and be very globally competitive. 

Chairman Miller. Dr. Scott. 

Dr. Scott. The main ideas are the same as the one for the do- 
mestic, and by the way, the increasing inequality in the United 
States comes after 1980 — from 1945 to 1980 the fraction of the in- 
come being earned by the top 10 percent in the United States does 
not change for 35 years. The change is since 1980, 1982. By the 
same token, this is not coming from globalization. Europeans are 
not experiencing the same problem at all that we are. It is here, 
it is since 1980, and we are very close to being back to the income 
distribution that we had at the end of the 1920s. The common de- 



186 


nominator is, we have deregulated domestically at the same time 
that we are trying to deregulate internationally and the universal 
principal has heen to deregulate. And it is like my little green hox, 
it is exactly the same thing: “Hey fellows, we really don’t need to 
regulate, we can use the common resources without really having 
to figure out what we are going to do, it will solve itself automati- 
cally.” Well, it isn’t and it won’t as you do this, but that is a very 
big job because you’ll find that being taught, not in the business 
schools, but at the economics departments in this country every- 
where. It is very, very different when you get to Europe. My big 
personal luck was somebody that is a publisher in Germany hap- 
pened to call and ask, “Are you publishing a book? Tell me about 
it and hey, we will publish it.” Because they really teach economics 
that is grounded in history in Europe, in Germany, in Erance and 
in Scandinavia. We don’t. 

Chairman Miller. The other Mr. Copland, Jason Copland. 

Mr. Jason Copland. I wanted to expand upon and agree with 
Mr. Jurey’s comments, just about the whole need for a comprehen- 
sive trade policy. Just something that is going on real and right 
now that I thought would be interesting to hear about. Chairman 
Miller, is the recent Earm Bill, and I want to give a very concrete 
example. We have had kind of a disjointed trade policy where 
sometimes we sign free trade agreements with countries for polit- 
ical reasons or sometimes reasons I can’t even figure out other than 
the fact that maybe we just want to sign as many free trade agree- 
ments as possible. But then sometimes we also try to create these 
regional trading blocks, and that was really the intent behind 
NAFTA and Ci&'TA, that we would be able to use our technology 
and our productivity and then utilize other countries’ less expen- 
sive labor and then you would have that rising economic tide that 
would both help the United States and Mexico and our Central 
American partners. 

Well, in the most recent Farm Bill, Charlie Rangel put out a 
Haiti add-on to that Farm Bill where it kind of destroys that entire 
concept. In North America we are going to have a trade bill with 
Haiti that is part of the Farm Bill that just specifically with tex- 
tiles will have absolutely no rules or regulations whatsoever and 
will allow fabrics to come in not just from the regional trading 
block but from China. And it is so sad that the economic condition 
that Haiti is in, but this just shows the lack of any type of a com- 
prehensive trade policy and no one has thought that through. Well, 
if Haiti has that, what is that going to do to the Dominican Repub- 
lic and what is that going to do to Guatemala and Nicaragua? No 
one thinks about that at all. And who it really is going to help is 
the Chinese, and it is really — you know, too many people want to 
blame China, and this is just an overall criticism of Washington, 
D.C. People like to point the finger at China, and I think that that 
is wrong. I think we should be pointing the finger at ourselves. It 
is not China’s fault, it is our fault because we have let it happen. 

Job Training and Competitiveness 

Chairman Miller. The answers to my only question so far have 
taken 20 minutes, and I am not sure how important my questions 
are in the discussion now. We are close to the end, obviously not 
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to solving all the problems of the world or this problem but of the 
hearing at least and we will have further hearings on this topic. 

I know that some of the first panel in the discussion of corporate 
governance talked about the model of corporate governance in 
which the corporation was not driven entirely by profitability but 
by other considerations and that a corporate board of directors 
could decide to locate manufacturing operations in the United 
States even if they would be cheaper somewhere else because of the 
effect on the community and out of loyalty to their employees and 
that the law should allow and even encourage that, but I wonder 
how well that generous impulse is going to work in guiding cor- 
porate behavior for the longer term, although perhaps you are 
right, there have been more generous impulses in the past than 
there have been recently. 

I would like to hear a little bit about some of the other things 
we could do besides having more generous impulses guide boards 
of directors, and one that I have worked on a fair amount or talked 
about a fair amount is the need for training for workers to learn 
new skills very quickly, that we should have an advantage on the 
rest of the world in the ability to learn new skills quickly as manu- 
facturing operations change fairly quickly. I visited Mr. Copland’s 
plant. If you have seen the movie Norma Rae, it doesn’t look much 
like that. We are developing new technologies quickly. I think one 
of the first panel’s discussions of R&D being an advantage is if it 
is just R&D — if that is the only thing happening in the United 
States — it is not all that helpful. What we hope happens is R&D 
is applied in the United States at least first. At least for a while 
we will have a head start and then our workforce needs to be able 
to learn the skills quickly to use new technologies. 

I attended a panel discussion earlier this week organized by the 
Business Roundtable. They did’t invite me to talk about executive 
compensation but they did invite me to talk about community col- 
leges. Mr. Copland knows the role that — both Mr. Coplands know 
the role that community colleges play in North Carolina and per- 
haps how much more of an advantage it is to North Carolina busi- 
ness than in other parts of the country. In other parts of the coun- 
try, community colleges began as academic institutions, as essen- 
tially a junior college, and in North Carolina they have always 
been technical job skills-driven and there is a close relationship be- 
tween the business community, business leadership, and the com- 
munity colleges to develop curricula for specific job skills. The lead- 
ing employer in Alamance County is no longer Mr. Copland’s com- 
pany or Glen Raven Mills or Burlington. It is LabCorp, the Na- 
tion’s second largest medical testing firm, and Alamance Commu- 
nity College has a curriculum in medical testing developed in con- 
sultation with LabCorp and LabCorp hires every one of the grad- 
uates of that program, at least the ones that don’t take another job 
with somebody else and actually get a better deal out of it. 

Mr. Jurey, what is the role of community colleges or job training 
in our ability to compete and keep jobs in this country? 

Mr. Jurey. I think it is critical, and I will give you one clear 
anecdote that speaks to what you have said about community col- 
leges. In the mid-1990s, I was in El Paso. The Texas Workforce 
Commission committed considerable dollars, every hospital com- 
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mitted considerable dollars, to that community college to expand 
the only nursing program within 200 miles. We had 12 percent un- 
employment. We had hospital CEOs going to India and China to 
recruit nurses and finally persuaded the board to go along with the 
need to expand the program with 200 on its waiting list. Along 
came a new college president who called me and said, “I decided 
we are going to open a beauty college and put a hold on the nurs- 
ing expansion,” and when I got up off the floor, I said, “Could you 
tell me why? There are six for-profit beauty colleges in our commu- 
nity, none have a waiting list. They pay below median wage. Nurs- 
ing pays a very high above-median wage. It is a huge demand and 
you are taxpayer supported and we thought you were going to meet 
the demand needs of industry. And he still was unwilling to bend 
and so I said, “Fine,” went back and talked to my board and they 
said, “You are going to organize a tax rollback election,” since he 
announced something like a 30 percent tax increase. The next day 
the College Board of Trustees Chair called me and said, “I thought 
we were partners.” I said, “So did I, but all we ever asked you to 
do was listen to the actual needs of the employers and you have 
quit doing that.” He quickly called the board together in closed ses- 
sion, asked me to recite my discussion with the college president. 
At the end of it, he looked at the board and they nodded and he 
said, “Can we have 24 hours to reason with our new president?” 
I said “Well, yes, sir.” He called me the next day after reasoning 
with him, “He has resigned, can you get that money back on the 
table?” And to me, that is a very responsive community college sys- 
tem because the board of trustees took seriously their need to think 
about the role they played in providing the kind of training nec- 
essary to keep key sectors competitive. 

Then if you back up into the regulatory process side, as I dis- 
cussed, and you start really digging deeply into how quickly can 
local workforce boards and community colleges deploy WIA and 
DOL dollars to meet those needs, when employers are faced with 
having to get speed to market and rapid response to changing mar- 
ket conditions, it is extremely cumbersome. It is very difficult to do 
outside of the box. It is hard to help employers retrain incumbent 
workers to get higher skills to quickly meet those changed needs 
because the slant in the law is toward entry-level job seekers, and 
yet if you don’t move incumbent workers up the ladder, there are 
no entry-level jobs for the job seekers to seek. And so again, I keep 
trying to stress, you are going to have to think a little more com- 
prehensively if you really want to help all these companies remain 
competitive and think about the impact not just of one change but 
to how systemically we can provide the type of incentives and as- 
sistance and help, particularly in having a highly competitive 
trained workforce that these employers need. And one last com- 
ment. If they need apprenticeships, there are no dollars to pay 
them in the program. 

Chairman Miller. Mr. O’Shaughnessy. 

Mr. O’Shaughnessy. Yes, thank you, Mr. Chairman. I have to 
catch a flight so I would like to comment. Thank you. I think the 
issue of education and training is a very important one. However, 
I think it is necessary to put it in perspective. I often read articles 
about we need to encourage more of our young people to study en- 
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gineering. The way we are going, it really isn’t going to matter be- 
cause there is not going to be anywhere for them to work that 
needs that kind of work. The factories are going to be shut down. 
The service jobs are going overseas. Because of factors like 40 per- 
cent of our costs are due to currency manipulation, 20 percent 
taxes, 10 percent health care. That is 70 percent. If you don’t deal 
with those issues, and then we add on energy costs, another 10, en- 
vironmental costs, another 10, we have got a 90 percent cost prob- 
lem. I want to solve those problems so that we have jobs for well- 
trained people, and to train people when they lose jobs, to focus on 
that, well, I don’t know where they are going to go. I think we are 
in a much more serious problem than any of us realize and we 
won’t realize it until the service jobs start flowing overseas. Allen 
Binder, the former Vice Chairman you quoted, also said that he ex- 
pected to see 30 million service jobs go overseas in the next few 
years. 

Chairman Miller. Dr. Gomory. 

Dr. Gomory. I would like to go back to your point about what 
we were saying about corporate governance. By the way, I am very 
supportive — we have done a great deal of work on community col- 
leges. I think they are vital, great training grounds. Sometimes 
they are confused about whether their place is to train people for 
higher education or for jobs. I think in corporate governance, we 
certainly mentioned liberating directors to consider more than prof- 
it, but I also think we should seriously entertain the notion of re- 
warding companies that create and keep high-value jobs in the 
United States so that when they have this generous impulse to lo- 
cate the jobs here, they are doing a service to the country. They 
are adding to our GDP. Let us give them something for doing that. 
That is what all the other countries do. They say, “Come here, add 
to our GDP, we will give you profit in return.” Why can’t we say 
that too? And that is why I suggested just one example, a corporate 
income tax graded by the value add of the people in the company. 
But there are other ways. I think we have to realize that when 
companies create jobs here and especially those that are produc- 
tive, they are already doing a service for the country before they 
pay their tax, and we need to take that into account. 

Chairman Miller. Mr. Jurey. 

Mr. Jurey. I would support that in this way. The market re- 
sponds to incentives, and if you think about how to incentivize 
those kinds of behaviors in ways that also enable companies to be 
highly cost competitive, that can be very effective as part of a strat- 
egy- 

Mr. James Copland. As far as 

Chairman Miller. I almost said that I wanted the record to re- 
flect that I asked a question and no one named Copland had raised 
their hand to respond. Mr. Copland. 

Mr. James Copland. Thank you, Mr. Chairman. First off, let me 
say that as far as job retraining and education, I am totally in 
favor of it. It is a wonderful thing and we do in the State of North 
Carolina have a tremendously successful community college sys- 
tem. But it can only go so far. It can only go so far. You talked 
about my county of Alamance County and LabCorp and what the 
Chairman said is true. We have had 40 percent of the people in my 
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county — 40 percent of the manufacturing jobs have been lost. 
LabCorp can’t hire all these people. LabCorp hires them but they 
can’t hire all those people at all. Only a fraction are they able to 
hire. And if you look right down the road to Cabarrus County, 
North Carolina, down at Cannon Mills, Pillowtex, what was it, four 
years ago they went out. Five thousand people lost their job all at 
one time. Today only 60 percent of those people have found any job 
at all and they have got a wonderful community college system. So 
there has got to be a blend. You have got to have both. You have 
to take into consideration everything, and job retraining and edu- 
cation is part of the answer, but it needs to be a comprehensive 
program, as has been brought out here today. 

Chairman Miller. I have been called for another vote and I 
think we are probably then going to end the hearing. I encourage 
all of you to keep talking among yourselves. When you get it all 
worked out, I will introduce the bill that solves all the problems. 

Mr. James Copland. Do you promise? 

Dr. Gomory. I really want to thank all of you for organizing this. 
It has been very worthwhile, and we are talking about some things 
you don’t get to talk about everywhere. I appreciate it. 

Chairman Miller. Well, it obviously — these are topics that we 
need to talk about more. 

I want to thank all of the panelists for appearing including Mr. 
O’Shaughnessy, who had to leave now to go get on a plane, but 
thank all of you and I appreciate all of the perspectives that are 
not typically part of this debate. But perhaps given the con- 
sequences of this debate, we need to step back and think about 
what are some of the assumptions that have gone unchallenged but 
should be challenged. 

So again, thank you for appearing, and we are now adjourned. 

[Whereupon, at 1:12 p.m., the Subcommittee was adjourned.] 
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Answers to Post-Hearing Questions 

Responses by Ralph E. Gomory, Research Professor, New York University Stern 
School of Business; President Emeritus, The Alfred P. Sloan Foundation 


Questions submitted by Chairman Brad Miller 

Ql. You say in your written testimony: “If in the process of globalization the produc- 
tion (or delivery in the case of services) of the good moves overseas, so do the 
wages. Even if R&D remains behind, the vast bulk of value creation has moved 
to another country, and it is there that it supports the wages of employees.” But 
if production moves offshore, how long can R&D remain behind? Particularly 
in high-value-added industries, has there been any evidence that R&D activity 
is drawn toward the geographic location of manufacturing capacity? Conversely, 
are there circumstances in which R&D activity has drawn manufacturing capac- 
ity to its geographic location? 

Al. In the case of established products R&D is very likely to follow production. In 
disc drives and semiconductors or similar advanced and difficult products you need 
the R&D people to be intimately involved in the details of production in order to 
know what is actually possible and what is needed. 

If you are talking about a totally new product, and this is the picture that is too 
often in peoples” minds, there is no production to follow and initial production could 
be set up anywhere depending on a great variety of circumstances. However if the 
new product becomes established and large scale, production location will often be 
dictated by costs and thereafter R&D will eventually follow production. 

However, at any given time, most production is in established products. 

Q2. In your written testimony, you say that “the emerging gap between the goals of 
global corporations and the aspirations of people of individual countries” — a gap 
arising from “rapid technological change” and its consequently increased “degree 
of globalism in economic development” — has accelerated “not only in the United 
States but also in less developed countries.” You add: “Even when globalization 
increases a country’s wealth, which it does not always do, most of the gains are 
going to a thin upper crust, and the bulk of the people do not participate.” What 
does this augur for the future of a world economy that, in recent memory, has 
depended for its sustenance on the production and sale of goods of mass con- 
sumption? 

A2. This is really a quantitative question whose answer is not obvious. In the U.S. 
the growth of wealth in the upper crust has been extremely rapid, the growth for 
most others zero, i.e., some negative some slightly positive, all greatly below the 
rate of growth of GDP. It is difficult therefore to extrapolate into a rather far off 
future when the number of people is growing. 

Q3. During a discussion of whether executives’ severance and retirement packages 
drain lower-ranked employees’ retirement and other benefits. Dr. Blair was 
asked about the “merit [of] tying the fate of employees’ benefit packages to the 
fate of the executive or board packages.” You agreed with her endorsement of the 
idea “in principle.” Can you envision some ways in which this might be put into 
practice, and what hindrances or limits might exist? 

A3. I do think this is a good general direction, not only for benefit packages but 
also for the general use of profit. Profit represents the available surplus after stand- 
ard expenses are met. How should this be allocated, all to shareholders, all to work- 
ers as a bonus, split between the two, used to improve pensions? The possibilities 
are endless. We need to decide what we want of our corporations. This may be left 
to the boards of directors after first limiting the shareholder share. This is more a 
direction thing than an explicit rule and different companies might act differently 
and a tax structure is needed in the end to incent this sort of behavior. If this level 
of response is not helpful I have nothing further to respond to this question. 

Q4. You said that “we as a nation . . . ought to decide what we want a corporation 
to do” and “make sure that our tax structure awards that.” You also talked 
about not allowing firms to keep the profits they earn “if they are not productive, 
if they don’t treat people right, if their skew of compensation is crazy.” In addi- 
tion to the tax regime you proposed that would reward firms for keeping high- 
value-added jobs in the country and punish firms for moving them offshore, can 
you offer specific measures for incentivizing desirable corporate behavior? 
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A4. Teixes are the most obvious method. In addition corporate charters that require 
corporations to consider the Nation, the employees and the community as well as 
the shareholders. Incentive pay should reflect all these factors. At present the use 
of huge stock option grants has skewed the attention of management, which was 
once focused on other factors as well as share price to focus on share price only as 
the reward, is tens and hundreds of millions of dollars. This skewed motivation 
should be changed and the executives should be rewarded for performing in many 
factors. Share price became especially attractive when the stock market was rising 
as every company went up whether well managed or not. It was rewarding the ex- 
ecutives for being in charge during good weather. I suggest that it would be better 
for even the component of compensation that is tied to share price should be tied 
to a peer ^oup comparison. This would motivate executives to build companies that 
could survive bad times as well as rise with the rising tide. 
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Answers to Post-Hearing Questions 

Responses by Margaret M. Blair, Professor of Law, Vanderbilt University School of 
Law 


Questions submitted by Chairman Brad Miller 

Ql. You offered while testifying to expand upon “how and why the notion that cor- 
porate managers must maximize share value came to be so widely accepted in 
the past three decades.” Please do so here. 

Al. Societal norms, conventions, or expectations rarely change overnight, and that 
is certainly true with respect to the question of the purpose of corporations, and 
what corporate managers and directors are expected to do. Throughout the history 
of the use of the corporate form as a way to organize business activities, there have 
been societal debates about whether corporations should be regarded as creatures 
of the state, required to serve some public purpose, or whether they are purely the 
product of contracts among private parties, whose only purpose is to serve the inter- 
est of those parties, presumably by earning profits for investors. 

For most of the 20th Century, until at least until the late 1980s, the question was 
thought by most corporate law scholars, as well as most business leaders, to be set- 
tled in favor of the view that corporations are supposed to serve a broad social pur- 
pose (while also, of course, earning profits for investors). ^ This “social entity concep- 
tion,” as this view has been called, came to be widely-accepted in the 1930s, partly 
as a reaction to widespread concerns about the role that corporate abuses had 
played in the financial excesses of the “Roaring 20s,” and in the collapse of financial 
markets in 1929 and the ensuing Depression of the 1930s. The social entity view 
was accepted by most economists and legal scholars partly as a result of the scholar- 
ship of Adolph Berle and Gardiner Means, who, in 1932, found that most large cor- 
porations did not have a “controlling” shareholder (an individual or other firm who 
held 50 percent or more of the voting shares) who could be held accountable for the 
actions of the corporation.^ Instead, shares had come to be very widely-held by indi- 
vidual investors, so that in many firms, managers and boards of directors were not 
constrained to act only in shareholders’ interest. If shareholders could not be held 
accountable for the actions of corporations, Berle and Means argued, it made no 
sense as a matter of public policy to hold directors and managers responsible for 
serving the interests of shareholders.® Instead, they argued, directors and managers 
should be required to manage corporations in the public interest.'^ 

During the years of World War II, and the post-War expansion, the interests of 
the corporate sector seemed to be very much aliped with the interests of the coun- 
try.® Thus business leaders could credibly proclaim that “what is good for the coun- 


iPor a discussion of the economic function served by the corporate form that made it attrac- 
tive to business organizers in the 19th Century, as compared with the partnership form, see 
Margaret M. Blair, Locking in Capital: What Corporate Law Achieved for Business Organizers 
in the Nineteenth Century,” 51 UCLA Law Review, 2, 387 (2003). For a general discussion of 
the history of legal thinking about the role of corporations, see Margaret M. Blair, Ownership 
and Control: Rethinking Corporate Governance for the Twenty-first Century, Brookings (1995), 
Chapter 6, Whose Interests Should Corporations Serve? pp. 202—234. 

2 See Adolf A. Berle, Jr., and Gardiner C. Means, The Modern Corporation and Private Prop- 
erty, 1932. 

®“The owners of passive property [dispersed shareholders], by surrendering control and re- 
sponsibility over active property, have surrendered the right that the corporation should be op- 
erated in their sole interest,” Berle and Means asserted. Berle and Means, 1932, pp. 355. 

^“Eliminating the sole interest of the passive owner, however does not necessarily lay a basis 
for the alternative claim that the new powers should be used in the interest of the controlling 
groups [corporate managers and directors] .... The control groups have, rather, cleared the 
way for the claims of a group far wider than either the owners or the control. They have placed 
the community in a position to demand that the modern corporation serve not alone the owners 
or the control but all of society.” Berle and Means, 1932, pp. 355—356. William Allen, former 
Chancellor of the Delaware Court, described the “social entity” view in a law review article as 
follows: “Contributors of capital (stockholders and bond holders) must be assured a rate of re- 
turn sufficient to induce them to contribute their capital to the enterprise. But the corporation 
has other purposes of perhaps equal dignity: the satisfaction of consumer wants, the provision 
of meanin^ul employment opportunities and the making of a contribution to the public life of 
its communities. Resolving the often conflicting claims of these various corporate constituencies 
calls for judgment, indeed calls for wisdom, by the board of directors of the corporation. But in 
this view, no single constituency’s interest may significantly exclude others from fair consider- 
ation by the board.” See William T. Allen, Our Schizophrenic Conception of the Business Cor- 
poration, 14 Cardozo Law Review, 2 (1992). 

® Historian Dow Votaw, writing in 1965, observed that “the corporation performed brilliantly 
during World War II,” and “the performance of the corporate system since the war has also been 
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try is good for General Motors,” ® and courts did not worry much about whether cor- 
porate officers and directors who took into account the public good in their corporate 
decision-making would thereby breach their fiduciary duties to shareholders J 

This view of the duties of officers and directors of corporations changed during 
the late 1980s and 1990s. The change was the product of a new set of theories in 
economics and finance, in combination with dramatic changes in how financial mar- 
kets work. 

On the theory side, three developments were important: 

First, economists began developing alternative theories about whether corpora- 
tions would, in practice, always meiximize profits (as basic economic theory generally 
assumes), if managers were not themselves substantial shareholders, theorists spec- 
ulated, and if there were no controlling or dominant shareholders, then managers 
might tend to act in their own personal interests rather than in the best interest 
of the corporation or its shareholders, economists argued. This was seen as a policy 
problem as well as a problem with economic theory. To address this problem, econo- 
mists developed “agency theory.” Agency theory recognizes that a gap often exists 
between what shareholders would want and what managers might want, and it ar- 
gues that corporate participants will develop a variety of contracting strategies that 
could be deployed to give managers incentives to act in shareholders’ interest. Agen- 
cy theory analyzes the effectiveness of various contract terms at resolving the “agen- 
cy problem” or at least trying to minimize its costs.® 

One of the most important theories to come out of the focus on agency problems 
is the idea that, if managers of a corporation do not choose actions that meiximize 
share value, other investors will be able to acquire the shares of the company at 
a price that is discounted relative to the corporation’s potential value, and in this 
way, get control of the corporation and fire those ineffective managers. Thus theo- 
rists believed that a market mechanism, the so-called “market for corporate control,” 
would limit the ability of managers to diverge from share value maximization.® 

Second, finance scholars came to believe in the “Efficient Capital Markets Hypoth- 
esis,” which states that security prices in widely-traded markets, such as stock mar- 
kets in the U.S., will quickly reflect all available information that might be relevant 
to the future performance of the company that issued the security. Prices deter- 
mined in such markets will be an unbiased estimate of the true value of the secu- 
rity, according to the theory, i® The beauty of this theory, from the point of view of 
academic economists and finance scholars, is that it implies that the financial per- 
formance of any company with publicly-traded shares can be measured quite easily 
and without systematic error simply by looking at what happens to the share price 
of the company’s stock. 

Furthermore, with a few “modest” assumptions (and this was the dangerous part), 
changes in stock prices could be interpreted as measuring the entire economic per- 
formance of corporations. The assumptions required are that all participants in the 


very good, as a whole, [producing] rising prosperity and standards of living.” Dow Votaw, Mod- 
ern Corporations, 1965, p. 102. 

® Attributed to Charles E. Wilson, who was president of General Motors Corporation in the 
early post-War years, and later became Secretary of Defense. See The New Dietionary of Cul- 
tural Literacy, Third Edition. Edited by E.D. Hirsch, Jr., Joseph F. Kett, and James Trefil. 
Copyright © 2002 by Houghton Mifflin Company. Published by Houghton Mifflin Company, at 
http: !! www.bartleby.com ! 59 ! 18 ! whatsgoodfo2. html 

^In 1946, Frank Abrams, then chairman of Standard Oil Company of New Jersey, described 
the role of modem managers as maintaining “an equitable and working balance among the 
claims of the various directly interested groups — stockholders, employees, customers, and the 
public at large.” See Eugene V. Rostow, To Whom and for What ends is Corporate Management 
Responsible? in The Corporation and Modern Society, edited by Edward S. Mason, 47—71, 1960. 
In the 1970s, General Electric C.E.O. Reginald Jones similarly argued that corporate leaders 
must balance shareholder concerns against the interests of employees, American industry, and 
the Nation. The Business Roundtable formally adopted a similar position in 1981. And as late 
as 1990, the Business Roundtable position was that “Corporations are chartered to serve both 
their shareholders and society as a whole.” See Corporate Governance and American Competi- 
tiveness, Business Roundtable, March, 1990, p. 4. The Business Roundtable reversed its position 
in 2004, however, asserting that the only obligation of business leaders is to maximize share- 
holder wealth. 

®See, e.g., Michael C. Jensen and William H. Meckling, Theory of the Firm: Managerial Be- 
havior, Agency Costs and Ownership Stmcture,” 3 Journal of Financial Economics (October) 
1976. 

®See, e.g., Henry G. Manne, Mergers and the Market for Corporate Control, 73 Journal of 
Political Economy, 1965, and Michael C. Jensen, Agency costs of Free Cash Flow, Corporate Fi- 
nance, and Takeovers, 76 American Economic Review, May, 1986. 

i°E.F. Fama, Efficient Capital Markets: A Review of Theory and Empirical Work, 25 Journal 
of Finance, May, 1970. 
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enterprise of a corporation except shareholders (lenders, suppliers, employees, etc.) 
are compensated at their (risk-adjusted) opportunity cost by complete contracts, so 
that all of the surplus economic value created by the corporation is captured by 
shareholders. Under efficient capital markets theory, and with these assumptions, 
stock prices came to be viewed as the single most important measure of total cor- 
porate performance — in fact, some scholars came to treat stock prices as essentially 
the only meaningful measure of corporate value. 

The third theoretical innovation that helped lay the intellectual foundation for 
shareholder primacy is the development of mathematical models for estimating the 
value of stock “options.” The role of option pricing models is more subtle and com- 
plex, however, so I save the discussion of why it was important for later, when I 
explain why stock options became important. 

On the financial markets’ side, several developments helped change the general 
public perception and belief about the responsibilities of corporate officers and direc- 
tors: 

First, securities markets went through an extended period of time in the 1970s 
and early 1980s when returns on capital were abysmally low. As an indicator of 
this, from a peak of 1051.7 in 1973, the Dow Jones Industrial Average collapsed to 
577.60 at the end of 1974, and did not rise above 1000 (to stay above that level) 
until early 1983. Bond markets also performed poorly during this period as inflation 
ate away at the real return to bond holders, and drove nominal interest rates to 
record highs by the early 1980s. By the 1980s, financial investors were willing and 
eager to try new things in order to improve the return on capital. 

Second, several financial market innovations emerged in the 1980s that made it 
easier for outside investors to get control of publicly-traded corporations, to force 
changes in the management of these firms in order to improve returns on invest- 
ments. The innovations were junk bonds, hostile takeovers, and leveraged buyouts. 
Investment banking firm Drexel Burnham Lambert demonstrated how investors 
could make outsized profits (seemingly without corresponding risks) by investing in 
portfolios of bonds that were rated below investment grade (Such bonds are called 
“junk bonds.”). This created a substantial market for junk bonds, and made it pos- 
sible for Drexel to underwrite the issuance of junk bonds by a new breed of market 
players who were willing make “tender offers” for corporations, even if existing man- 
agement and boards of directors at those corporations believed that a takeover 
would not be in the best interests of the corporation and its various stakeholders. 
Tender offers made in the face of opposition by target company management are 
called “hostile takeovers.” The outside investors who were making these junk-bond 
financed offers, pejoratively called “corporate raiders,” were then able to buy up a 
sufficient quantity of shares in a number of companies to get control and oust direc- 
tors and managers who did not want to go along with the plans of the takeover in- 
vestor. These transactions (called “leveraged buyouts” because they were financed 
with large amounts of debt and relatively small amounts of equity) seemingly con- 
firmed the new economic theories that predicted that if corporate managers did not 
maximize share value, other investors would come along and take over the firm to 
force the firm to maximize share value. 

Thus the “market for corporate control” theory provided legitimacy to the “raid- 
ers” to the extent that what they were doing appeared to be consistent with what 
theorists had predicted, and the theory seemed to provide an explanation for why 
so many takeovers and leveraged buyouts were happening in the 1980s. Although 
most corporate directors and managers strongly resisted takeovers during the 1980s, 
over the course of that decade, the argument was repeatedly made that takeovers 
were the market’s way of eliminating poorly performing managers and compelling 
corporations to restructure and redeploy assets to improve the return for share- 
holders. And because of the rarely-acknowledged or examined assumption behind 
the market for corporate control theory — that other corporate participants were fully 
protected by their contracts with the corporations — defenders of hostile takeovers 
argued that actions such as factory closings, layoffs, and asset sales that accom- 
panied LBOs and led to higher share prices must be value-creating, and should be 
encouraged rather than inhibited by the law.^^ 


i^See F. Black and M. Scholes, The Pricing of Options and Corporate Liabilities, 81 Journal 
of Political Economy, May— June, 1973. 

The full reality was more complicated. As mentioned before, the return on capital in the 
aggregate economy was dismal during the 1970s, so that investors had become restless and pre- 
pared to pursue new strategies to try to improve returns. Then in the early 1980s, the “cost” 
of capital (as measured by market rates of interest for bonds issued during that period) shot 
up to unprecedented levels, as Federal Reserve Board Chairman Paul Volcker promulgated poli- 
cies to try to squeeze inflation out of the economy. During the period from about 1983 to about 
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Raiders and their fellow investors who were financing hostile takeovers in the 
early 1980s made very high returns on their investments. By the late 1980s, how- 
ever, it became clear that too many deals were being done, and that some firms 
could not handle the high levels of debt they were taking on. A number of prominent 
firms that had been taken over in leveraged buyouts had to be reorganized or liq- 
uidated in bankruptcy proceedings. Meanwhile, the return on capital climbed 
steadily during the 1980s, and by the late 1980s and early 1990s, and the cost of 
capital began falling again, suggesting that the underlying macroeconomic rationale 
that had fueled the takeover frenzy had largely worked itself out. Moreover, a num- 
ber of states passed statutes in the late 1980s that made it easier for corporate 
managers to resist hostile takeovers. So by the early 1990s, we saw that the wave 
of takeover and leveraged buyout activity declined. 

This did not seem to undermine the success of the new theory, however. Excesses 
of the old regime, in which corporate executives (who were more likely to see it as 
their role to grow the corporation rather than enhance share value) often engaged 
in wasteful empire building and indulged their desire to enjoy fancy offices and cor- 
porate jets in the absence of restraint by shareholders, had been exposed as epic 
takeover battles were fought. And the seeds of the idea had been planted that cor- 
porate executives could provide substantially higher returns to shareholders if they 
were willing to abandon commitments their firms had made to employees, commu- 
nities, and to long-term investments in basic research. 

Thus, by the early 1990s, the culture inside the boardrooms had begun to change. 
Economists and finance scholars who bought in to the shareholder primacy perspec- 
tive were telling directors that they should not believe that managers had intrinsic 
motives to do what was best for the companies, let alone to maximize share value. 
Rather, directors should monitor managers closely, and compensate them in ways 
that would give them large financial incentives to focus on share value. The most 
common way to do this was to grant large blocks of stock options to the executives. 

The rise to prominence in recent decades of stock option-based compensation, 
then, can be seen as the third development in financial markets that has encour- 
aged widespread acceptance of the idea that it is the job of corporate directors to 
focus on improving share price. Stock option compensation is attractive to both the 
managers and the directors of corporations, relative to compensation in cash or even 
stock itself, because it provides substantial tax benefits to the corporation and to 
the executives receiving the options. If the strike price of a stock option is the same 
as the trading price of the stock on the day the option is granted to an executive, 
the company treats the grant as if it has zero cost to the company for accounting 
purposes. This means the company can record higher net profit than it actually 
earned because some true costs are not accounted for. 

Moreover, if an executive receives stock options as compensation, the executive 
does not have to declare the option grant as income for personal income tax pur- 
poses at the time of the grant. As far as the IRS is concerned, the executive does 
not get the compensation until he exercises the options. At that point, the executive 
is credited with receiving income equal to the difference between the stock price in 
the market, and the exercise price which the executive pays to buy the stock. And 


1987, the aggregate cost of capital in the U.S. economy exceeded the aggregate return on capital, 
creating an environment in which it did not make economic sense for most firms in many indus- 
tries to make further investments in new capital. Leveraged buyouts, of course, did not rep- 
resent new investment by the buyout firms, since buyers were simply buying out the position 
of the previous shareholders, who could then redeploy their cash to other investments, such as 
government bonds, which were paying extraordinarily high rates at the time. Leveraged 
buyouts, thus, had the effect of preventing net new investment in the buyout firms, because 
after the buyout, all cash flows had to be used to pay down the debt, rather than to make new 
investments. The financial markets rewarded firms that restructured in this way because it 
freed up cash from corporate investment that could then be available to support the huge and 
growing federal budget deficits accumulated during the 1980s . Thus leveraged buyouts can be 
understood as a mechanism by which the financial markets forced the corporate sector in the 
U.S. to disinvest in the 1980s and 1990s. See Margaret M. Blair, “Financial Restructuring and 
the Debate about Corporate Governance,” in Margaret M. Blair, ed., The Deal Decade: What 
Takeovers and Leveraged Buyouts Mean for Corporate Governance, Brookings, 1993. 

i^See e.g., Blair, The Deal Decade, at 41 for the story of Campeau Corp.’s leveraged buyout 
of Federated Department Stores in 1988, and subsequent bankruptcy filing by Campeau in early 
1990. 

^’^See, e.g., Bryan Burrough and John Helyar, Barbarians at the Gate, 1990, for a description 
of the excesses at R. J. Reynolds prior to its leveraged buyout by Kohlberg, Kravis, and Roberts, 
in 1988. 

One might imagine that, in a well-functioning market for executive services, cash compensa- 
tion would be reduced by a substantial amount to offset the value of the grant of stock options 
to executives. But one would be wrong about that. Studies have repeatedly shown that stock 
option compensation awards seem to come on top of salary and bonus payments in cash. 
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the company then takes a charge against earnings (and corresponding tax deduc- 
tion) for the cost equivalent to what the executive records as income. 

During the 1980s, corporate directors and managers came to appreciate the fact 
that they could get extremely rich very quickly if their compensation packages in- 
cluded substantial blocks of stock options. And at the same time, the development 
of sophisticated models that could be used to estimate the value of options made 
the options seem less exotic and easier to understand. By the early 1990s, most cor- 
porate executives received more value in stock options each year than they did in 
cash compensation. This trend was given even more impetus by the boom in tech 
companies and dot.com companies of the 1990s, because such firms were typically 
low on cash, and high on promise, and thus often paid their executives very little 
in actual cash, but huge numbers of stock options. 

Stock option compensation gives corporate executives exaggerated incentives to 
focus on stock prices, often over a relatively short period of time, rather than on 
other measures of corporate performance. This is because stock options are a “heads 
I win — tails you lose” proposition for corporate executives who receive them. If the 
market price of the underlying stock goes up, holders of stock options can get huge 
rewards, while if the price of the underljdng stock goes down, option holders do not 
suffer corresponding losses. Thus stock options give corporate executives incentives 
to cause the company to choose highly risky strategies that may lose value on aver- 
age, but that have a small chance at winning big. The executive will share in the 
winnings but not in the losses. 

The net effect of these developments — low returns to capital in the ’70s, the intro- 
duction of junk bond financing, hostile takeovers, and leveraged buyouts as mecha- 
nisms for squeezing higher returns for shareholders out of corporations in the 1980s, 
and the acceptance of stock option-based compensation packages for corporate ex- 
ecutives — have made “shareholder primacy” attractive for corporate executives as 
well as for shareholders. Meanwhile, agency theory, the Efficient Capital Markets 
Hypthesis and options pricing models, have provided a gloss of intellectual respect- 
ability to shareholder primacy. Although corporate law in the U.S. has never re- 
quired managers and directors to meiximize share value, the restructuring of com- 
pensation schemes and the revision of corporate norms that has taken place over 
the last two decades means that it is now in the interest of most managers, execu- 
tives, and directors, as well as of shareholders, to do so. 

Q2. Can the holder of shares in a corporation be regarded legally as an owner of 
that corporation? If not, what differentiates a shareholder from an “owner” in 
the normal legal sense of the term? 

A2. Although it is common practice in the media and even in occasional scholarly 
article or court cases to refer the shareholders as the “owners” of corporations, the 
structure and rules of the relationship between shareholders and the corporations 
whose shares they hold make it clear that, while shareholders own their “shares,” 
they do not “own” the corporation itself. 

Property, according to Barron’s Law Dictionary, “describes one’s exclusive right to 
possess, use, and dispose of a thing, ... as well as the object, benefit, or preroga- 
tive which constitutes the subject matter of that right.” William Blackstone, in his 
1766 treatise, stated that property “consists in the free use, enjoyment and disposal 
of all . . . acquisitions, without any control or diminution, save only by the laws 
of the land.” Property is also widely understood to convey responsibilities as well 
as rights with respect to the owned asset. Property owners can be held personally 
liable for damage to others caused by the misuse or neglect of their property. 

Clearly, none of these characteristics apply to shareholders’ role in corporations. 
Shareholders may not take possession of the assets of a corporation, or manipulate 
its machinery for their own personal benefit, especially if there are other share- 
holders. And by virtue of the doctrine of “limited liability,” shareholders are gen- 
erally not held personally liable for corporate debts, or for actions of the corporation 
that cause harm to others. Instead, the law creates a separate legal person when 
a corporation is formed, and that legal person is the owner of all corporate assets 
as well as the party that is held legally responsible for corporate liabilities and for 
harm caused by the improper use of corporate assets. Corporate officers and direc- 
tors are charged with making decisions for the corporation, but since they are fidu- 
ciaries, they may not treat the assets of the corporation as their own personal as- 
sets. 

Even where there is a sole proprietor who creates a corporation for carrying out 
his business activities, the corporate form is generally employed precisely because 


i®See Steven H. Gifts, Barron’s Law Dictionary, Third Ed., 1991, p. 380. 
I'^l Blackstone, Commentaries on the Laws of England 134 (1765). 
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it protects the proprietor from personal responsibility for the debts and liabilities 
of the business. Just as in a corporation with multiple shareholders, the sole share- 
holder in a private corporation may not appropriate the assets of the corporation 
for his personal use, or intermingle the corporate assets with his personal assets, 
or he may lose the protective benefit of limited liability. 

Ironically, some of the strongest shareholder primacy advocates concede this 
point. In their classic book. The Economic Structure of Corporate Law, authors 
Frank Easterbrook and Daniel Fischel argue that a corporation is a “nexus of con- 
tracts,” not a thing that can be owned. It is a legal mechanism that facilitates con- 
tracting among the suppliers of capital and the managers and directors. Easterbrook 
and Fischel nonetheless argue that the corporation should be run for the benefit of 
shareholders because, they argue, shareholders are the “residual claimants” to pro- 
ceeds of the enterprise. 

Shareholders are legal owners of the equity shares that they hold. They are enti- 
tled to the full set of rights and benefits that go along with ownership of the 
shares — they can receive dividends if paid, they can sell their stock, or borrow 
against it, or pass it to heirs. But it is a great distortion of the words “property” 
and “ownership” to argue that shareholders are the “owners” of the corporations 
themselves. 

Q3. If corporate officers and directors are not required by law to maximize share 
value, what are their duties, and what should they try to dol And what con- 
straints or incentives are available to make sure they do these things'? 

A3. Corporate law statutes provide that “all corporate powers shall be exercised by 
or under the authority of the board of directors of the corporation, and the business 
and affairs of the corporation shall be managed by or under the direction, and sub- 
ject to the oversight, of its board of directors.” Beyond this, neither the statutes 
nor case law prescribe how directors and managers should go about their duties, ex- 
cept to make it clear that the they are in a fiduciary role with respect to the cor- 
poration, and must not appropriate its assets for their own personal benefit to the 
detriment of the corporation. 

I have argued elsewhere that, in an ideal world, directors and managers “should 
understand their jobs to be meiximizing the total wealth-creating potential of the en- 
terprises they direct. In doing this, they must consider the effect of important cor- 
porate decisions on all of the company’s stakeholders. For this purpose, stakeholders 
should be defined as all parties who have contributed inputs to the enterprise and 
who, as a result, have at risk investments that are highly specialized to the enter- 
prise. Those parties inevitably share in the residual risk of the firm. The law and 
culture of the boardroom should support this broader view of the role of manage- 
ment and directors.”^® 

This is, of course, much easier said than done. In practice, there are many reasons 
why corporate officers and directors might nonetheless try to manage the firm in 
a way that maximizes total wealth creation, even though it is difficult and often re- 
quires balancing competing interests. These range from financial benefit to them- 
selves, to personal satisfaction, concern about their reputations, and social pres- 
sures. In the past two decades, however, the financial, reputational, and social pres- 
sures have all shifted so that they now generally encourage managers and directors 
to focus on share value to the exclusion of, and sometimes at the expense of, total 
value creation. 

Can these sources of pressure be shifted back so that they push corporate officers 
and directors to try to meiximize the total value created by corporations, instead of 
just the value that can be extracted by shareholders? That, it seems to me, is the 
major policy question at stake in this debate, and I don’t know the answer. But it 
seems possible that a combination of changes in tax incentives, and changes in cer- 
tain social and reputational factors might help. The following are a few suggestions 
along these lines: 

• The tax system should not make it more attractive to use stock options in 
compensation packages rather than direct stock ownership. 

• Tax benefits might instead be used to encourage corporate managers and di- 
rectors to be compensated in restricted stock, with holding periods of at least 


:^®See Frank H. Easterbrook and Daniel R. Fischel, The Economic Structure of Corporate Law, 
Harvard University Press, 1991, pp. . 

^^Model Business Corporation Act, §8. 01(b). State statutes generally follow this language or 
other language to the same effect. 

See Margaret M. Blair, Ownership and Control: Rethinking Corporate Governance for the 
Twenty-first Century, Brookings, 1995, p. 239. 
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five to ten years. If officers and directors are rewarded for share price per- 
formance over long periods of time, rather than over a few months or quar- 
ters, this should encourage them to pay attention to the long run implications 
of their actions and decisions on all of the parties whose investments and ef- 
fort contribute to the long run viability and profitability of the corporation. 

• Shareholder primacy rhetoric should be continuously challenged, on the 
grounds that the law does not, in fact, require shareholder primacy, and that 
what is best for shareholders at any point in time is not necessarily what is 
best for the U.S. economy or for society at large. 

• Changes in corporate or securities laws that would enhance shareholders’ 
ability to pressure or compel corporations to accept takeover offers, or pay 
dividends, or take other actions that would benefit shareholders at the ex- 
pense of the long run health of the corporation, should be avoided and even 
repudiated.^! 

The above changes might alter the cultural and financial pressures on officers and 
directors to some degree, but even if all were to happen, they would be unlikely to 
alter the massive economic pressures that are driving U.S. corporations to move 
their important investment and job-creating activities overseas. Addressing these 
pressures will require changes in tax and trade policy that are beyond the scope of 
this testimony. 


2! Lucian Bebchuk has argued, for example, that shareholders should have the power to ini- 
tiate and approve distributions to shareholders in cash or in other corporate assets, and to dis- 
tribute new debt securities to shareholders (to compel managers to pay out cash flow rather 
than reinvest it), to initiate mergers and/or consolidations with other companies, to initiate a 
sale of all of the assets of the company to a particular buyer, or to initiate dissolution of the 
company. See Lucian Arye Bebchuk, The Case for Increasing Shareholders Power, 118 Harvard 
Law Review, 3, 2005. These are all matters that under current corporate law are reserved to 
corporate directors. In prior work I have argued that any or all of the above changes in the 
law would be misguided. See Margaret M. Blair, Reforming Corporate Governance: What His- 
tory Can Teach Us, 1 Berkeley Business Law Review, 1, 1 (2004). 
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Answers to Post-Hearing Questions 

Responses by Bruce R. Scott, Paul Whiton Cherington Professor of Business Adminis- 
tration, Harvard Business School 

Questions submitted by Chairman Brad Miller 

Ql. In your written testimony, you call “one of the great risks of capitalism” the fact 
that “powerful people can use the system to appropriate common resources from 
their neighbors, all in the name of greater efficiency through privatization.” Is 
it easier for the powerful to “use the system to appropriate common resources 
from their neighbors” under capitalism than under other economic systems, or 
more likely for any other reason that they will do so? As a corollary, is such be- 
havior easier or more likely under certain forms of capitalism than under oth- 
ers? 

Al. We think of our economy as one based on private property, and private enter- 
prise in particular. While true, our economy relies on public resources as well, both 
natural resources and public goods such as an educational system, public health and 
the entire regulatory system that protects our resources. Often we fail to recognize 
that these public resources are exposed to capture and or abuse by economic actors, 
as for example when private actors pollute the water, the air, or the appearance of 
an area, a situation called creating negative externalities, meaning that the polluter 
can get away without being charged for the transgressions. Some degree of negative 
externalities is almost inevitable, but it is the job of the regulators to hold this type 
of behavior in check, for example through monitoring by the EPA or the Department 
of the Interior, etc. 

However, a version of capitalism premised on extreme deregulation, or still worse 
self regulation, creates a culture not only of contempt for the protection of public 
resources it invites business interests to corrupt the regulators and the extreme to 
try to privatize government through taking it over piece meal. Whole services such 
as logistics support for the military in Iraq have been privatized, as have others in 
the U.S. If this much is obvious it may not be so obvious that much the same can 
be done for the market frameworks more broadly. Lobbying can transfer revenues 
from the IRS and thus the taxpayers to the firms through the creation of subsidies 
or less visible loopholes. Similar transfers can be effected from consumers or em- 
ployees to business interests, all in the spirit of enjoying a free for all at public ex- 
pense. Our news papers carry such stories day by day and week by week. 

Rising inequalities of income are a sign that the market frameworks are being 
tilted in favor of the rich, as they have been in this country since 1981. The U.S. 
now has the most unequal incomes among industrial countries as a result of just 
such tilting of its market frameworks. One of the most egregious examples was the 
business lobbying that prevented the EASE and the SEC from requiring the expens- 
ing of stock options as a business expense. About 75 percent of CEO pay in large 
firms has been in the form of payments such as options that did not have to be re- 
ported or recorded as expenses. This created a totally phony market of extraor- 
dinary CEO pay that was “free” for the company so far as its profit and loss ac- 
counts were concerned. 

Q2. Recalling that U.S. states were once able to “ask for something in return” for 
granting a corporate charter, in your written testimony you advocate estab- 
lishing “a mandatory standard of stakeholder welfare,” which you say “would 
put U.S. firms more nearly in step with some of the major European countries.” 
What is a “mandatory standard of stakeholder welfare”? How does it work in 
countries where it is in existence, and what form might it take in the United 
States? 

A2. The U.S. is in a small minority of countries where firms may view their pri- 
mary mission of the firm as the maximization of shareholder value. Since in practice 
this translates into meiximizing the likelihood of regular stock price increases this 
tends to induce corporate cultures of management by the numbers, where the im- 
portance of relationships with customers, employees and communities is devalued. 
It also produces a tendency to continuously take risks to boost share price, even to 
the point of “overvaluing the stock” to achieve numerical targets. Over-valuation in 
turn increases the temptation to fudge the accounts in subsequent periods to main- 
tain performance, as was obvious in the Enron situation among others. 

Q3. You testified that the growth of economic inequality that began in the United 
States during the decade of the 1980s has not been in evidence in at least some 
European countries. Can you comment on the implications of the degree of eco- 
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nomic equality or inequality for the health of a national economy, its prospects 
for growth, and the general health of the society? 

A3. Most countries have a single authority that charters firms, and historically 
these authorities have demanded that the firm be managed for the long-term health 
of the firm, with due care for its employees, customers, suppliers and affected com- 
munities. With that commitment built into the charter a firm can be held to much 
higher standards of sensitivity for its actions, and by government as well as share- 
holders. Since most firms in the U.S. have been chartered by the individual states, 
there has long been a race to the bottom to compete for chartering fees and other 
revenues by having minimal requirements for a charter. As Theodore Roosevelt 
pointed out a century ago, the U.S. needs a chartering authority whose reach is as 
extensive as the market, and whose power exceeds that of even a very large firm. 
We are an exception in allowing out continental market to be exploited as an under- 
regulated common resource of incredible value. A federal charter or license could 
change this, by mandating a broader sense of corporate purpose. 
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WwTIDfJfHfcwi ]l.i)WB 

TQ: lal 

KAI jK4tHAn 

Ff4<idlW ii liiTKkKFi^ Mk7 

M(0«. UJ IrftWIl' niL'hl** 

WJUECr- Th C'XV^IA'e IrHltfiMM. nUah vTCliJi^. Od FvXiriil 

FoJml hJi.'y 


lln rHiuniJni r>lDmp«wrQ^IM'£ nqKiJ fa cdor^nn mirudiKHOillal 
tnmkipup Lie jhjU CHipctii^arvvmneTAudpLpnliJ icqbitajn^ falJ J.pal^'. 

nH^icd unliiuii faDnl iliLjr^lin'i EE^kpcLril^nab ^ek Ip h 
ii^li.'iLMb ‘I^U P eiTEunc ipTmlL jptETnaiL vhnJviJ eFKvu^ ipaJrt/uflirE 
EBlMlI iMJriQf 


Thha4Ei^ fad iiM>*46c4l hi«e bevd Ettijd ULnAi iA dheM^nnK -Aril 
umppliljEncM. ij«|. krV Lpffi- ir«.-!!l n LIe LIE. ^rnhfan 4e.F- r^ihii «d 
Lliiu^ iViLl .li Oil d^'dnPit HCkiilii'b .id rfidlLAlrv'L pI^lriitfE-fal. 

nuKEU'. Ljpdic. IAp-^utC. i4vidihif;i. nJ faefnUj piupirt^ ^dhiciL wd iil^BijjiM.fiijc 
l> j . nifcb. ^ liteti . (< di ifAHh 4i'iti e Jii itil !• 1 1 dtl nfad I MpA. kH avd a UnCd lioi IV. 
i^iunidiTVOEL-li rndifeifa lid nilTii^h 

Mad.Ji' ■^.LpJh hair Edi>aidJ IhiA i Vni^ of iiHidden bid codic^vd 

LkTaitlhph'ini'OdKl4Hi»re<hl|K'dK'[hihlh4£bi^vl|ElMHAt1 LLldtllHdlbl tv 
idiifan ll[tfalMIiOliid«d1dllli(dIi>rivrtdUalO|}.u'ialtt|.hl>«d diMnrdr alvlfai. 

dtJ nw Tiio ifTddi Ktn . (hvhd hna'di 4rd 'tW' I fKtratdi !>r lb 'i 0(1 ri¥l«HJ «4i««ntM 
Idl'd da-rldHPod. )lhlvik'dl-.i]W'ildeinH.or|!il>.ik'ETlKiriiiri.'Ui><a‘dMt. Ihdildub. 
dfJdtHT iH'tlUVi'dIi UIH iqvdlijly dlTiLd l1ll dX-MflKK Ih’ltddl itKVTiihM t^litdl 
dnotfiMr dbfatd vfMi'io hridfiEdil^ Jr:i.ii4«d>.holHariH.':f tri-:4>i nd^oxh-vrik 
iFf^npoiH.'hii ro<>l» lilllti 

Itm Hnnonddldi h.f:>:iwn]dt*ditv>ll| wdtdKd iLllUtAOdidihlltddl^ h lie 
(jiddl ■leiiiiyili^'OdnikoiiMF: hw 'find inlMMidi Iim itafAJ. «fJ nQ kopImpi r- 
^didpO. 'tir iflii'd^l wd iXI M L 0 ai L nod ntilt. liJ h. 4 ri- lie phi ki Pi 1 1 I'd in V P'f 'kdri d 
HIp? ll>f>I■kbl■fi1<IHriiMl<^Ml^^ypTlM4dt l3>.-phJ^diiediUddrtPid(iiMHlnMHnil 
■rp If ^p] tdid qiaiiunt.. fltM (dP ne (i 


tanfii 
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PaiE And Ci^dnri CDmpii1ltlvandi» C hallangdi 

ill '>r li I>A«h» Hxb « nML -V'xryi^kiv 

rpAd^v>*SiV^,.^ I'jw.iMr iitrmitfli Th»^ wa^iivh^iirtp ihi llphtrlAinH 

M>Mt IN jHj ^Nck kid ^ b NMr« iki! 

rrijhi|> iniiwfiA" fwifti Mv\ p»9fuirf Miik nTdM- crn^nib«wu uw^m 

dlLlM l^lMHVRhnAm lt< 

UPW Id rPP'PfOD ihATI QK.~ IThlTl^UU^ M1W iM' UP^^IH 

iprPli l>^' VS ■w<^. Id ppp. pr t\ * Edafoihp d-wh-HPift hp 4 h 

nlalri^fi ^^~ l^i^i ■■miiiiirpir^ rn~hjiiihtm ihiiiTyiM im ^ rriTifiiriii. 

Kiww ■^4■pkK^•lipMf|K e\iyi4t‘V^}^ \iyu 

■PW BTffiplirvMdHlMiJii f<*p fi^ij lat% "t** ' Suwi.liB 
ifM^iiJi. u£ nhrimiM — hi i ujiJm — i^iai iinl u- j Imh* «iuii 

rnn I bknl fvfhf^ VJL '""f "“' ~ " ~~ m ikni VANEUdYfTJj,! wludi 

■ kri r|UklkCi!«TfM^-P^ ihfl i^a r p »f T b^ ^c lu^paikip 

CBQpriu. 'ftu ri^uiu uiL fTdJ I Kbu wd bdnlid Afinui iTf U«J OHimh aJ 

iijtulrdn.i'^MgiW faimlj' rtiriltifl Fl£l> xi inNvruMi iLd^TMipm U ii ihg u i 
iipipp^aiCKUi^jMMAia'I'fii^fig^rfen^irfi.rifpwqiriUvnMi 
ihri iJQ#«' dT BiniKa ifeJ •ai^iuHi. icfl indd ru^mmi sn i^wi i^imM mrtfi'. 

ibiUI -AWri I klpAy i^d|tMriill|. D^tf]^ 'th3l# PI 

dijdia iidADul fcluy n olvjfvj HkJihii^ ddkd^im Ui^^vrt 
llilliii ^,1. iihtdrv 'dhi'i iM|J^ M l.l ^ riM^« u pfM rrni^l ffririitm cr VTfiiW 
Iau, aJ and vha Krilii.vdriiJvi I ■ K iridiMir ' *iiii hfihr d MH ii fl ■rirTiiitrii 

ITEvcjm istw lwi Mdrd fTMnqnpii 

Amri ilu nmi UK^Airrw^iehdllB^ iidinppi mM Imo 

iwii nnlaniiid njfi Irfli'diiirKrrdi ihai ibin Iv^i mw dHHf4ii|.drihi iqli 
il^^YTUn dTiimni h^JVMi i|UfEJil:idKmi.md luqinn biid, iid iwm 

LI fc* »— - ---y— ■- invusm,.!^ um’xniia iH ibdikr np.ii£u^ii|i{^uji u 

hA'i^^dTW^ iri 'LHI ll ihp'ilVilid K'UU^ hu T1 AIThTI dEUm I|hd4v rdrUfHJH vJ 
Kdcrnl ihoHijraJp^^mfun rtbihipari vuii^unvi-ihnji m injinlyprad j 
nybanB&(Jifu|-^id fa wiauuii mih Kun i hnod unh'iirk^twuk^M 

udiuiaciu ilw rwau^uicvif dJwirDmridrj lEfk^xbidd byliif i udirufl cdi^viufl 
uurd ibi ^MfU, iichidr^ erri^fVTiSm if» mJi^li lubHciM ud hiM 

i:H»pduicH&ibaitK4dd ru|:i rJ 'SKtrufcpdi, buJ^ urpaiKi md iTdn^td 

II tali'. Htl'ii-jrUdl nichH Jlauvlrfi ui ilwi rfiMnwi, ita Lbiud; Shuj< ii hill 

francfMdTi ii ’iii E^-u^^nvj |tafeiJ dii Eauun luivAir, h rut 

1 miM nJ Mdi|ii^D; iif #cIbii. [Fi’^biu. uil im’MruiiL rivhui i¥i 

i^rrviEf, naiml dCdiMic Bnapih aul WiA ^inl dnrfmnu 

EkcHOMi di 1 fkil^ haul rwi idiiri u Ibuu Ui«ri biI pnAciui. |MifmdJi 

plKui ruviu ncn Edlhajm n awuuuuj rfibd> Mrif Inh u^iw ufl ■ffHn 
AiTidBic wi^iMi nJ u Hma b|^ •iilii arUdi «tfc ilnnAcTdrwij aul luvibB^rTf 

III UIVBKI dMUK Bid ini|rh 
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□vivMft at C^B^kgA 

M4I7<kI rtf itki^El Kinp^iro^wEi^iiMV -t 

tttWD. roniM «iip|i>ifl't>*rl^i^ MM3J«<|a< ■»( iM 
HWibV'7r-i^HK4H'»fw('Xrf4iE|LiMm &P4<iiil'ynj>^4vW'ir«'i>HiirbnHna> 

!», BpdlMdTfing-lf, Nj^dMffl 

"m* ntw^»;|h^ npp n|. nfw If hor mt) nfm h*h«f* 

piTicMUii.ii)dniKMi. Tbi>M)l>:riW|i.-lc!j|iMiVr^!''IWV^4ri:4'44t.pHMl4. 
N iSlTMd 4|fH4 £4 Nft I hU EfkJ (•nnVfidd r«<V— hH 

<r4M flMlfltVCKl UflHn'Kl itf '*4'U ■*<) ff 

bUtimt<Tl ^4U'blri[M41't9#4EKfB4 jEKtfHFjlhlltHV^cffHKd 

ipw l<lHi.hl>**l»Tl|lifp-«Kl<''*I!(4<f W.ft |»»£4Wfl 
liH irdla f TNm- d£iHff.i f-u N t^iipiid. fttv . it^ ;^^iinMd 

u'»BfVfr't<4ya(1*f Ajt+Twu lihTf»4^ VYW n upl i ilaf, 

lid £hfTKfj«C4[llWdltl£|ly[«<lfIH^«J EMf tfmfd lEK-f C4iplt<f biy'E p(lo4Kl 

Ibf 4lpl:w*ri 4r lAlfr Ulrt . »t^fH «hl irf4k4M4? Jf PEE.ipi>»P. 

I^Kku hw 

Hh >r«4^ '•Ikfa ihlh-ijiyitai OKb 

•I44«pif V»# |vpjhitmtl p-PupiM 

*iH» <td f-iinptie rw lak>'^£4|4 Ttx* fnifp Sr^ ntw (iTaiPH w 

hyp.41 tw ilH.‘i|(^pff^ fYvtum — B«f>iv1y p it*piito^rf|g ■Uh'AN'd 

(tiookki^Lflw^iMEJ liAiii«i'ir(infrtyc#niiN4lTyrTfPiIlKiiBli|l'iO'htlyfLf|ijc'filM 

jiOjarMiAri^'Ani;^ ^^■m^hg■n^.cfcJ wvIrraWiiiiliiB puiiiT'didruruHiM 

£lntn|yKPl|NN iik>4+«hllaiMl*Jti fArt AhfVifiNhilhf n!Mf*l*pr4tTWMI<IUttI| 
un^-iikfl ]*g, Acnrlfi. dn^rfing If ff^ bnf 

'44 wni|;.iN h'kwJikyiariijwM-lfJjf'pfrt.of I Mtw |*f-f rws'njfppi 

|ri^ , *|L«fTlc 44 Cinfdirirm "Jili^bUiC.aid ki^di fiia^p nnli. ■ pvMii^rrri^r 

(ffworm-fm tHflyyi Np rwbiit-i'Biny'if '•ywrac 

rurb#: In ikd kiwj-ldf^ uil ■■ i ■ j I j‘*i' {■duDfA'i. irrMfi^. ib d|^iil 

iKfoliikyi hM4i*i pb*J (wfptmfdfwunpHnuf I ktif-fffwtiuiiy, khn4p itpn.pviiif r..f» 
rd'iiidliaiid pi«pn^. nd idu AfTdai irTMvainTwtiiuiM-Ar^lle rri II K 
TlH»+»nf4tW W k ftl W iT^li.ttlffH.lir' pllMiMrrai 

EcnrKirrJc rvtura bnnp man- uttHU, aofmfwWon, mfim, -ind 
c««ui»piT **4 *■ !>=*"* -fnnp vj«bi *4iM (Iw «>«M iHwf fflihiinj 

nfi*k 1*“ rMJ*« *='»>«>: pkf'nfi i¥^ iM iryiimi NtiihtM 

liltf pjwrwf iPfifiwI ^ pfrt£pM4 n pgriM f^yinKiw F« fff iplr. tfKqtaj 
fuf BfUMhnif -iriffvtfd t)iir pn^nkd pp^nmri luH-ppI pfutiHtPd i 4 idi|> Rwafl 
liPlnrpKHPlki^iPtEfpUit'K' Du'^ikMy w *pf>'4bfiiihi iDitwu C4unti« a.i p rwul. 
Ip arnsuyti -md lAvwkai dw -n pblp ui fvmafwu ip 4 p fovwiy Ipp 

£kpp4ip HfPNrdiiip li FM:if PipjiHiNf Pp Irpww4 ^ Pinrtf*- n 

IWM imdK Ip frpppiPl -Afpnnprj ^ ly-idp md Tpiirryi ik HI I udpy lifplp' iPWirrid 
TriSf Cbimtnpinil. y^i^ppodhl.ijy' pii«i<rp (iunjitirin piwp. P:pkNp. ib 

gpwi^TfnriioirEllPliK iPdlp Rpmu. PkP-F^-kunl^pv^liwf ip^nop^iiimyllf rtpl^kpp, 

i'-ipl5P)i«p. t\fv rarVywOijrff rrywiplyk pp Piysp^tuttn ic 

il^ Mipnd paboj* MuidJR|Jly nom ypup bnhLddri iwc ^iwprmp »fi|MnBn 

hup mmt*) In hm PilUdtHr r«h.Di 
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TTii uUiui -ar BdiciTMi u riw iCficmJy-dMMiiA Cm 

wrU'ilUw Irvre.' 1VisrirnflmairiiM^nKriDuJabfcmi4rpnmfciaji-i^anq‘k»ibfl 

||i^l bu u-iM wun^, II du uiu aru Impb^ uci ktvim wrt miU 
iHflniamhfifiA. WkJteumnYur hvb« i&ilfvimHimhv^-UM.iliiKafliEU 
■JiA ki>ii Leh udx^iiJi^^ivvjii^ pfvii ard odM^Ad ivtu otti 

ikn vtah kjpdi Ba* 4iar«antr>. an Lu t^km ikc ivaiJ tif j^cscra rawu 

SaEuhf\nadi|TaMd DMH3Aih«i^ifl>vajLdiJrT|fBriM« kw^dB wortKiru^’idsnt^ 
aJYifiC’. Jnnui 'Mrken ibrt^ ir^ iiMii dJ damrAudivipi pjnam L rwpKBMU 
uslurii la-nokin hbi ruf mmci IbhIk^ 'Aiik ii^^pn^Bcini lOAHifi itii 
m cinBii^cmiufiC.b]^lJik mAoi h nlcrrBJtm. Whjkjiin uip Knc liie mcnn 
BddVEEffJB9HC..VW htfIfaAV II Ufm BHIU H IJLK. mui^irunil. tX^TlbdlBIri 
LhJi uIMvnrv |ia. tie iHVEsai trl vart h afldwc LKncTBl u*is: iki amiBul 
iuBBi’fcyiBCfu^ iiMtMLdticHnfv, ■■fsiibap itr nnunirrii'BriTf 1nvn~xi NtibI 
DKBfUKa. ird iMiiLuj tH nr: iM puJi anJ acnwa u 'Cuiieua hi sI^aHC, 
UBuafi^il:di ubiBcaviiu-ui rnf¥iiTuiiaidsilArdlmi|i,aHTad, nnYBnrf;rMBEiiT 
drand Bid ^oemivv ndv* ■auiuaiLd -tnvmxJifi hr U_bL -ara^KiBi ubI feta ihK 

Ajukbi^ 


AriBicuvdix-exvtH tej^wartatiajmih rd piBtBluiruiT^rEipinejiUiJBCil 
EruKBi 1 ^ miui a i^iIT hr uti Brae rw Kmc Bcxnl iiifiJiLi uL h 
inmtcuDOBCdiJi'iud'iviYkcn KiTAVBf4c.4icialail ladcAt^iKncu AjBBarxa 
i I ii atraird h hHp^ huLiii ■dwendh ilbcitel cnlzi 

■■atAA tuiGuyduuuiiupa iadimhniLMi>djpAdirT b LniKiJ’aivwiin'Ak’C-rubc 
~ijecla.“ dtfrLrT'^ odjBbf btvibc vwhcc bi ^Hlik o^Bfcd n laTHTUiui 
M^liulajij hxnHi i^p. nrr^a |BQ.^nnaE Kflnn ■+■■■*■»* 

Bcnancnn^Lhri ^OYrtcoi «b 4 e ibiK mri i/tnwd hj n^htnap. SaiK Df^nm 
Ed lAA us: 11 b. fA LhqahiBKn b> fnninmfc ii m EkltEn: im itqibBBui du 
ta-alxr liclv^ luh b JaisaiT •BsrfHulin ulBnaan bJ llmrEn ^nAl rrl tc 
nUPfadiulmpBaal ABBUC4. Udmxpu^ihfpnppaii.iEificllEcmEi'KlwEUnfBpcd; 
buLmI ^lvlboJ eti BdnEi 4 l'ncoai 4 c vtskn Honyi n^jcihL' 

hsiv hirrriB iH IridB. IliBm momjHomJTBdi lurJvBdLhd imBBrnf|iB C B 

IBM iMBiDml hsici. ki nun ^oi, iliarBirM nBliadd-Bl ddhvni|.p»difu b 
hnapE BBkiB^ mtjdap ibJci ilni^ irTAan inJ lunJrrB ifuMn— hjii 

prwi lEdBUMh^ii^ miHial inBuirraJ ir^ Ie 3JG1, l.'.i rrBiiBBJBCil 

ku|iijduu BrilrTirf EtBfl^EkvuniiEH nKh ilm|j|^ lerapj ^IeuiCIIhI mlHiJiu 
ihru^c^mill Uoilluil^ hidddn«i, b i.MBlYmifmdvil^fdjrELamhu 

RBiJEd u ipicnf lurafrn uuMoi Kica indi bcxmiu 

iBp*fu LTd iwuHtrir^ rtf lapEB.' hxMrtUBi hBM 1 jbi|[ rmid ihB fnar^ df pMik b 


' KrKTW.fji^fri.pn4mBi.Rhn9diJhmTB7. 3h [i*nBr/JbiAkT* ^ CXdufid^ihr.V^ 
UvtM Xi^^iHd- 

‘ KrrBfekHBl BlBTiBhBi-Bi Ebi DTK Bcl'PQ nfuTl FlJ.uj[4^. PYfdh ^uiwn’jpmjwi 
^ bjuu — -^■'-.■f h> Mti 1 Ti’^kcU 

' Kimir* DcnKlI Th^.^ruBBni^uuw. l.£nR-f7IPsTb 

iil.TUI 

' CdBfwumui ^ihAii lfli'~ii j'^Tiin TfcuV. niBvIl BfBifnhirnrii ttr* 

' U4m I ■iiai BiiiiBi pnkaw. Traj AjEH Lurrm^. Jrvr^lrB r>adr. 

4.iBlBhrd .1 
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iiiahin'miruikEnijfha jfbadd t^ovpaiBri tiflmi u*wti£i iiiiiGnJ irdi, uJ itH 
dMn ifi^ umci«lAuwni nsHuJ'.'BT^iiiva'm. ‘IbH, nun.mh'Mbd 
II BONdinkiJi u bum II h»q];riip.i.piilirMi rvT^J^HiUdiM’JuwiLcw-ilibr V.^. 
E«fi^uii*cnau Dd uunrve rnurKfr^*. 

hi iddiiMi M'lhclifip mJiKumJ mb apreimnL mcu b&ve aln cn^thuaJ 
u£E«fic£MtriK|^fHAn^cRiJ^idhilii^^ rabxipvajuuwrtiioi^u utnnciiTwi 
fTTfacnnl. trunBii if^annciL tkMVWD-, ftniEi il^m m* pricM h'lauv 

tf^uinmeii-altei BiDnM.tan^.aKleu ii^TJ'.i-igujrKi'iiB uipmiAtaLunl 
rr rrfHul M rt -Jrrn jnJ iJvnc lial sn'm. Ai aiEmoJaic uil D<.ifwiiJiiai ihii 
ii»fpenH<uxfUKrLlmTimkiF4j-a'iiifu chh uuBri tHidct. i^uiHa-ui.EBi 
u b ivtiib uacE sffuiiai •ar.^wBcan n#!. ib-arf ffva ruuMC. IbJ Lbtie 
bcum Tmuic: ^didmiK ny iu viM]Ar> ^ oiikbi mb 

InncwniL 

ii^iJubrcAiin^^n hhla^ppahwiTi uicn-ElxrdirBhauJmrmiAid 
c«fT*™E icwaD< !''■■' auqd£. Uii. iipfwi annil pduiii mt m pmdc; caimil nl 
linxLnJ win^b^rmKMpww: faciei x-hbi In |vij±>ca.HrrwifE.udi«J«kjjm 
liuh^D^ Mlucd Imri'ilA^il tia tmvi ■iio'p a bikiM pupMA. ki luhyi 
piBt<aL7£dtnjaioiamHuui,-jipj4Dn«i^Dp-:^BJnliJKiuLkHBJip ivokaiJ 
nuil'iczifap EipdrAca k rTBimixE buiuju uJocuE i|a p _ m Hdioc ooiia, raca 
nmibn. hsii-si-Eiaa ummci ii ralRmlJal Ike 

L^u^diin ipTharoioj Erii$ri uvh u rnruol flvdaKU. ‘Ja hUp imilticiufl plc^l 
E^i^MjIn. »fmpuha >Aa h^e .pfnifla ufiviiKt d 4 iBdojhjjm Km htederk 
Sj'Adi ‘ 0111 * 111 — ifYO'dVha embcuI hNIy CMiuviiltmuK rcuin — rwr be 
rfcciHJ Hdncr k U^. raituJ nuEH inij' «par1 Hcoti^ Lim ud r^iJiiira. 
L'mkb bcwui mmJ nl Hrpenk lamu ^wr laurpcd m ftcU rica u 
■aiHnlKkin. ed rmmlEr4aR^ 

Kh dI Iuibi^i K^anL^cand ki ImiiIiilp IiI cjp^lAai. IbKeiiaaKnl 

ap u THTJ itii FullMud.bKci Mimjiidui^^hLl ij^kriniBdEeiKid udndr^^^' Thi 
Lkud Hjb ioiiimi i> lat tl i^k nhKJ m Einii^ tri'HAD. b ib 1inwl 
Haict.ii'iMihJ ■UH'iwi^iDiaK irj^miMMandlafai EriitnarErlun-lhfiiX 
ifid. DUE 'tin lb na. ill em U-T cmldhi »nbiud/ aaiiu. bomra, hjii 

nupi^ib n^naruk lu-biPdLplBfl Miy^iB>^cvuucbvdafvuii 

ab. lam ruraKd ibir laiib lai^naD b IUIX Kcr £iiiif44L .^uii^ ic- ib 
U:fKLmY¥i be IjJiiijie I rrfioiiumJ l!hMliir¥Tui,<!hBa\3^Ttdapu<MriE4RAI] 
WK Li 4 pi JBd I* prr^Kl il dhad Japn n 3HA, d baerwur ika ivniifi E BCud. 
iihaimaKfD' In naid, #ni|^ K£l> iiwaHinB Iwa p.iHn Ibu tm iJwm nfiki 


■| Cbb^ilnii 

Ur im 

' IUvir-4>AV i/kr^Mkri^non' fjwff-'mF^ftdii^bjfU%i..lbmnpJbr jftilftiiT Jfi 
Niuul imr 

' i 'n^Ki/fmw Afk kr.' nui dwnraJbib'. [^mnlKitl-a^anracu 2H?- 

' Hdj.nl ^emrrh. aitdm Jw# 

I h-w mT p»^.taiak a 4' IcH- 1 Idia 

' .bfwr. 7pct9a^vt^. oU Mkivj CMImI .7M. U^ipamnin hr U .ij uai . L'hpctbm ud 

4.Lal wl .1 
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<■1154 

L^BBj Kajis BBhiOBi^ £h LI K •tm*aT0fiai PULI> t4a iV7!« mlWII u^f^HiBAJh* 
3^^ iLJOfn, £« H U!ii. K£L3qudn^id iaibIsvth. 

SEmrMEH.’Atak^cdyi^vdUfHiii niJkBia^iuvB.ii^taiuM:ofiEAinJl±LJ^ 
lii^nkicTdrjnxHc'i IL£l>im^GgndiTifndBci\i4BnKrei±l> sirfik udvMlq^xid 
i?ca»wmfc: mini d;|mk 4i a wktt ai nh? ■'■ain, luhifirM: ^ 
naM idm , cuiihc ■^’Mcfciili n al nfcaiDBm^ Jip,r¥maiidrUDvut<rmEiev:nMd^ 
ucLLe KnxfiJ E^liaia^hcnvi-ci ■alRiunlnfcmr>. ki ¥lrinin •‘irikTir^nainri 
ru> lack :Hy Ehaimai 'll -ofitdiM m noMii iKki&ltj^, uA ■■: j rranM 

■■dHi^'iU'ivc. DdfmnicLipiBlstndnci'fa, cirviMioajnuajiai.i3inprcwm.ni 
n^bujuua rniEauMaJq ueLit i na;ti>iewn^ ruiii^ cIvmu 

UuynBim have dn dcumJ m muMniiji ika raartw cf nran acd apnaoi 
UrcL^ imjjKicd niicajKHsridrii: Ai ■ aath. me nnl ihoc r iiiik n-aiau drre 
mU> lAu isB iiruiiB'ibBDr>.'^ Ki»S'dln^ ri j|HiAlUtl>dndry| mvk 

DDufcKiBJ bf ^colilyl ramJ rcntMi KiBicn nd r.^finl in ih 

■o^ uij |ia£fi 4|' uM^rttan wiH CGfiiau u nroa. <lu BdioHT icehsaJ 

lEuwUHi ■ dr nariaa' at piiar ippjnjmjc la liic Uii I’dmi ani I ikIlxliL UiYioc'. 
Y'mB ]IMu 2HJiV tfai eiaiivTdru K rnai ^pluaihaBi.DrA tv-MT'i'AliLcIi^ HAI3 
prrr4li^B9i-3BiiUr.iialMn itvncpitiipavil.LirnaTifcvurf iiau pmulvi 
renloli nanaal hr Llll^" IsnUiHL farnaiy iidmiiL liavdcfneii 

cy^i Iwr dvrard ud niX'I^EifU 1^ cthtjoJ m w irtpmni tactw n 
c«fBpcaimai ALac^^accfixed cj'iuimHi.reah n.rrT 

pfu^>ra rrp^itT^mnMci rwR i^irUy. kiiTTiBil hanriirpr rfrtrmn rmy dn ini 
If- IViO* cmvmfeliaui nj pmAxta ad hrwteijpo 'Jlne liKKn hbJiI nwcniali 
Kaocii nncLc tiB. cibKl nmruTi vihK drran ■ m* icnraHi n b dirTrr lur. h 
lins, du 3^ itivc ^otaaij ^nMuaiia a ■&ixpmxi duTirv ^ ■ronsc -riiiMir 
RKti AJkmdji-El;^ lExnm^ piftaLjafciii caiU loJ la cuwnicaiJ BKial UBifWBU 
ikii cii Li fcajj hm Eum n repaid inJh. Bdiadia.*raiia ladc bfiiKn. 

3cnc hdiowilTB il^ip leded pate ml «h bedsmta iJripctial ccainayriu 
cn buBKV lur adfi La dbi^ ud rcten h:^ ^^r-■dcEd mvitn CiUaci ■ 

rjiau IhbiI rdc iLwtBl Lhc^ bdKV^ diukJ fer. finkncciMJ^. i Ull flU^CI 

lAitarth'Inl^nLadErTiarimBi. UlutiiT^iiaid[uke!i luaini'urlmMiiai 
~«d‘diamp~ — ^ nvhvr^i dl a rerifuy'i laiuiea kauaerj 0*-||- nrunaim 
Hdvub^. ■HO'iair^ fiBivner wicf | *r diovM wnrk airraw: , divil^Bii a 

ulTwiJi la IfCMHca anode iki Lined iuiB, n oa^jcc chi bf 

Hipna loiwHn# dcriliid ad uanikilad Idnr laf’ la irr«ai oe U S |nkf ad 
iwaiMK p^Lwii .Vjare ramily, ilvm^. a rrr lurana rK-dal hn am^paJ ikai lafecaa 
norc hAoiE a^rnock uianen^nd ibj^^i^ lMw1ddp:ri.-ir^caBi, CApdidm ad 


' I. ufiaaBJj 

" nwl4al4s rai^dirf I nmkriaifi n prB^doi'h l^aJ^ dl 

KKEmod-apaiMi ilu rnnwlr coBbi ikvi^fef nbnoi kK^. Sk TtmoirBuiimJ 
f— r — ‘■^■i Ikimi kf Avror llaM brti. -Trk^pWi 

A ik n u fatw. Hf qdbvrn, yf3\ 

LJ ddnP nd 1 ad k iakOffpc ^dbodc [n^ *fp 4 v pr«^'p-ial-l_^wti kv^ 
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nha AUfli vvarlfindc ih ^rtiy^r au|[ 7 iKd awpmi 11i~ rurtil ■ il*ii ihiliiiifcj 
UJ£ L'enil Bni-m^rimxMii' HUT £'Mi,niJhnniaj JjuteTip«i: 

hjMnJ djU nffvnx ike shmH ql pnckn uri ktwt pmmn. LTd 
TBtkiiiiffil iipxiiiBiniT liipniij^ii ii ir r|i ■kJdikviryAfK^^L.niinL 

riii k iisfciCT pi 4 T.Mki< bj i potii ■baindan. U ifs ra^nMrii nrr 
nduM dr|k{i‘ct1iflkriDci nuaftoi ii n fviT'VidMH j papi^i* Mi 

hpjnn KftIP HpJ inr^vdKTL ^k? nr^pibi pn.vimif ^'u^nEi fc~nc?7. 4li4d 
■fuquliM Si rtjrfi- f/vm mibI Hduiy ifi yw h ^ a^d^* Hfil^ 

■V-imoo ikc JtImI vitac dui km bfiHK ■fruAvA' 
iJkUIAd hh ihMi aI kUikViri hM «U*1 Bv Hlfah iVliidAJ, udiaf! 

kMiB^ud mq|J« iJpu rvi rv^. In^i' TDicifTifci ■ iMK-d 

xric b pR^ciL by Dm If riamd. bit tcirpi i^f4ai. nd 1^' 

il ptf ii I iTf^l. y hill I irti'il ■ fc h* h ftiir brfi'l i^i* I !■' lYi ii'i^il H Irf I ifil lf.*l l^tyhiTN' 
iiaiiil vid KtMtb n i*hdi ivy cid nl nobiwBiBC tn^nn pqviriBf 
i^liiond ffiy hiMdu iTii uupuud nL^jLiU 

b‘txa9uld,cuiiccBJb«Arnm iTTDblr»»Hi^iDnD'iicytaJk.^caia£i 

vark anm ucr acre pbJ'm cfcoji 'Ab^re il or. fc« dou rm: ciTiauilY Dd.4cnr^dy. 
A Tinm did aijpi af^v: tunnJE Tdic-C'iaHi — ej . cial. ^kh. 

ri«idrijrr.4ukr>. RBdmem foifiB— Di rnwujEHl ^ UMiBaL Kiikc rmilna |a^, 
lu. Rx^bdiH. knl. bdfwl Bad. pit tc sicta idwul LdMnuvijnd c^pnoll bic 
■ ■DKpcfXKxI IB bB »acii. nbdidbf^ roB: ilKoaaaifcrD^ 

BccfXD »cmL-pjliamJ. dJ iknis'nfdic dAon-K Ilii ip^mEh :■ BaaTECJ^bT IhM 
Ll£lj Kdnid J. l^rUiBHf 

rjiiiipiy pi;, ibr rmifrif ■» ■. ■ ** t *jrr^mr f¥* lidpw i -f* 

TYHn-'kinvpDKU.Bd run?raiBn n itni d'fcrrw^al Ike auipiin ri 
pukiolaa B£d rjJb dilian imiUiidB Kuw Vrdin Mbi bu tad ku iM. 
baadBirt fj( vi.apf^ l«ik*| h ppvij.^ " 

i%9 iN S «iyJI 

■pda)kiiijfT>^ltr|£ifp;Bq^W |KU1>.i| |hai.B Trr but^, i^bh tw’haaa 

»«lkTik4l r4fi^Ui.>:f I rin vulll * lirfd BUNhuiinf 3^ MM^kPbr hCBaWf^-krni 
aid ami: w^wei m pilb= pbcui ihui iK^vmin! a^Mioui 

ftt fttf* irtiHfllt on 5MK< « -Ttix#! Ik twr ‘^irb’ PMnk 

^rkaliJiri'il hH mu^ fvu i^NTia Hv U^'kAnd itn^lwiiBifiliul IJ % 

LLgtHT raiprrtw Ai t- mM\. tm FK«id^ 

ko^ua^y rr [ipmNnl^ drya^ divi rfyinvni AnH AUFa hra bundrud 'tun 
^.^|^nlvil hy UM^nj pan a\^ hfw 

hunmad b^'iBngnN m iiiiIh^i.ia likiLij«a.iirtiiiii|iiiBiipi j i a i a i in 4|MCUBmwi 
rifTAivI t>4 f iwbMdfc «i4l 5^1i:4dyhi-Wfi.#(l ^rr^BDVilk B-tti 

BiiBMni ^1^1 tdiifl. cnifbaca|, dhqrbura a|dTDHpmam lihicnBCBiBi 


" i'HAnairmiJ bdbi nnrj^iirncv^Bii. L'UEd Dii4'nvndnTKn.2V7r. 

" habRnax^ lBiBH J "l^Cikdalf Iv^poM ladnprH-.” hnnp AlTarp. lOft- 
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PcdAnllal Impllcitkirii liar Pulley: Ijiubft lUr Cou&ldlHiaElaa 

(Kt^ iikC'XtrtH tx fwAilH.ind rtfiniH Pu 
>•*> In •tfw‘ s**'- C'Ptppffl tip Wii IwiiitJi. iti+ rMrtti V air*ni|i 

ppfTfiWl^i. 4ri1'MKP#il ktl)4n-xt ipf . ijp Amrvp f^mrTK* .-^tL F I. pi 

nv1 pmfwuf IT Pj'iy u j f Ivwmjm bh firtur iRptnc^ avI 
Mr(^(<ir^jiivM)t4>iy4pi.l nwjfc i*«>f n^ib frtHy 

■Nil hMiM Maipid — lid (mini u dvfu — «fnfwi|Li Piinjimm ITih 
•wikHjTC'.liMjpflKwMin'/'iAnpdprf^r'TfJinHJtriulM pImtIIM 

li ihinii=w !□■#*< i*T'i»ni>i(w™i|ii r¥»FEiiiM pBo«M«: .rtmii rnr 

r4#lr4 rK(4f'icw<A^4lt‘:iHk'<i. in^ii.fiiJ rtqiimi l<thl*M 

Fddtnlly^ndftd B ipaarJi nd D « i 4 npnMfTl. r-»‘4y^*l- IMIP 1^ ■ 
'-WHV^rrup'kta'ir^lriLii: rrv^in? HKh«nMkiHl4rMw.lMlti.«h'^'. ta 

<pL||irrpi4l.pri<<f Niji t^rprt^ p(ltljKtytt>v|4|lp piir.iJIsriJrd'TilV'N' «rWPlV: 
pBil MilpptilJi MMhRiiw: -sod iidrifilKfjq. L' E nHP>i««n h4 Id ih 

(iPiul PKiMri!. M« (If iNi t»MD* *nM fit r>d<r^ pnwirptri k tl irT 

ppi'cifk: K<|prKd npr rhe- '(Kkfipl triPAimTKiP. w rtHhied In 4 k PiifM nlKritm '>f ih 

AAliTig PinMP 

hdiftp i»d ui^^rndbi*! i ' s udiiii|i:pfK>| 

hodvnlit ltd lii'lt!vlk«k>ii>1i>i f«Hri4ih'HmvC«utn^mi|fiir«.plMiiHon4nd 

pppfvifEiiji(qi.p(>»upi. TV^'^w H.44(tip4pr ipP F^ n |HriP4P|4*Pm™'^ >“(>» 
teMiiict. fotirpip iwtt (iK'i'M ttkxpli^fv l^<UM i«Vi:*'inf cfih if<v«viip<ii 

bflhnrri nfihi [^rdA^ci mA BMp«a ai i irdTiicnv iichirlf^ Rv nun^lh 

iki rdPiM *niiin(i(wiwu (d'PAP riodptf 

■ *»ni|.lwti. t P ! mrt L jtplpJ r^pHTth. pM*ip*^ftkcp pnlftlw; 

■ hriWMi fiYf rkun «wl*firii nMOKl^ 

■ n*»'rpiP''itaLifFf-drt*miw(rt'»pr:lfli(it>kN&i'-m('*<'rrtHprFl: 

■ h^n.Mi'ipi|K4l'<i|V|[m;'np«Hnh«idiTPdii-4>w(quiLr«<MrrP; 

■ hriPA'Mi ilaArMBd rui-4riE*iw LfcTt; 114. 

■ p|:MPt4.-y)d:P^:v4P.TfRAniP'f .ftMHiinfp.p;:p(k(l4l.j0dl|A«iTi 

Ck''.p|iTPK"'*f -P p»tn|vPk«ii(n. hpuippri ppp-pW F4a IP inppW In p*n 
hj^ihu flilUH UHd bt ibi niuavu binck 4r rM¥iilMii| jn ^ruJ bid^ xid ib 
|Vi-K:rf>H ii*ii^ h> ^'ivi|EV4^>a uilvfwf^ C,B)^i h 

Rnrch, IbD PjkUi^h wIuU Mihia ihi 'Hiid tu^i [wtulu nf udi 

p|jPKl pi wia (.wn Up PHidppi ^ pumI pppppppl H^n tap4|.a |i 

Mt^ir^*4BnBMjrridfiw R£l>ru^uDi nfuiti Ai hi uw rfM,.^^nakJiu 

m^M n^aiNi rLul>Aiid'>'Ei Ov^fiMilLiViU lniiBi^'4 |JU'I| nlri«J*d uhiiidl^ 
lillriri^ IU.rknwMTUiip.hyar^nj ^uciru..^H«u rr¥fiAdii|| iiniiMi ti ib-uu 
ri^tw Jkrn.ibri Ajiiuiuifli 

ud Tidralq^.. b1 iM Nibiul !kinaa FiXiiAiirivi **« urj^ibd ti ^rdf tn ineimaii 
bd^Hai Bfd «\|pidffiP|^ liMdrfniii 


h rEr^KA^uTz-awMi-H tv JuxTKn VilHniTUL Aa w OUfi iqm RIJH3M AwnVu 
>"!i»dVi:. wfSWWm^JjFW.^ [•■. ?4 tie 
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1 hi s^jtmiiwrri nd ^^f^uibu pvTuiqi ilm rut m Imd iDulf 

nitirin Irtwrim ifi i iinii liuriY mri hlrvjwl ■nrwiil Hrtll hir^ii Kir Ecofik. 
ihi lliuu Alhaul‘biaiumA|/|ii|i.umii£&±hfVJ I2ivtuiiiuui,£^ivib 
luiBlcEtnuHrsi vjuJ ^^n^umFumre Lu rn-vi^rftuti^lmkTmniurjAd 
ipscd udd^ikii a^nxiirud'ilifiidEiui. N EMi.iii:if^Ti^EaHuaulLfiii bt'ihfl 
bu^lij r£Bdim. a riAisrujui^ imt luciM' Ibt^ hr~i iIiti ■■■ MitD .n 
ipocT- anx^ prr^vra wiCin a A^parmaa, it dHoni ^rcu 'udar a 

linvfccDtn I ka rrat t^Liouadri mull if ■ BMnkuiaJ Ad l^mlxHfd ^^narti h 
IboibI K£I^ ^loiJr^ iL4cxnuHd t&kH ■dhay^n* b) 

TTui L'u^pn nay mi. u i^miidEi wtvihE ila •in^wri' ttd eIU.fii au tk ib 
lEfluiJJCjU^tad^iA Iakivi aiEmd »n^ajr>aaajE#i brirmpfnvKhrv-Jaff^ a 
ikri«ucuihfibndiTij kfpdanwIvBKhframM liai^wmbus udii^lcYiflApfuimd 
hnia^ I onfudioam sid VR|nk^ lUtLt (anhdirs liij^ lIIu j la^di. bs innl 
EllcaivB IE dia rur torri ihniya ckiier crJUn^iTi wiiin nd hciiwBi barahia a 
dJ Tiaab^ Lir iMfcjiJ [xtLHhk. b be hr^iT riiipii ii njjkl 

Eb«H n nnidd' iHK bnmJ. uicnnl EhBKLUi dKitneBU- Ak*.wiAi bum,! 

lJ.£.DCf^EirraK]iiiiiiciniH.hijL<‘aMrtBrn^ chKaclDuciLUuairwijdTkALP 
IDTBdHs ikmuiMlf bnnrxti-»aU uk u ruiiirn ialnJ HJEll'caBiJuiTi u 
rmjua± mn^. OKii^wnn^, rr EFi.ninBiBJ q’odilp 

failaral Sinnrt ftH* U.!. and Enghaii B ^f '^^h^ca 

L'lF^au dia fan Ji^rrMfi aT itw icuiiric aad A^raarrm 

varWraiE ikm^ a mda lAirp al laklLmara Mrif m ^h^nuE, EidiBJf, Tid 
■u-bm kau lalkal hr bkril ^fljra u lunu iha ruTihr iinr.^ ciimv mr^ 
Etqi[jM. IE icvTci. lackBfihfor, •^lunip. Ad riaJvnaDci 41T1 :Mi m i WEpAin^ 
N^uau i&die[wrarT^ uhntdofBfabMLUvl iEdianiJ-s«r^uiiriW*u.frr 

MJkBj. 4Uari -Afuu frivarri itii |ud lEd rnjaa^ iikriuE. dr icuiju aI 
riEf^ian.ilrka me is^^Kdia'auj u iiraaau ba riiAc Bi*ir_L au^rai aana^ m’M 
ik-pnacH luai£lt jckm»t>a%tc ■ esa anjr bv laadc £b ncrcuvi ai a pm lk 

ikaapInaL'^ iipnBaJ n ima: n iha Amanci 4'DMPirrJ'J{ Aa 'Mki^ 

■nkMAa a vmnKjf 4l mm^xa Fiaadad u icama iha ai^bei ul rmid«ra idvmip; u 
[inu hlPMiad’iiEHiaii'nflHtfi^rui. prri^rans'Ji'ncru-a ibi icn^rnc^irM'iEEdun 
ifid. la nfwuii: iia ^awtefi.i Ad itib aT ennin STTtM iciCbn. Wbhi iboi ■ 
dH^ouE riHB iha ual for ■ Nvkul b ika rrji^u: ibn 

iH a ffiTiAJU ra ihE luJ br nkian puru^ ik±i cL^^ua H-.KiMriE bUeieuI 
MYHKkaicd ^ilDi 

17.ipTidmaTiik vJI^B I r^irflyiymyiB^^rtTiJ fwwlttf tz won 

ua^^ncxn hhta ii renara fi be eai ir^nduri nf Ieixi^ - aiicirBiid oiiiaaMU 
Ini LK EBie ikprH ariiqhniK [FirrakU EBJ^Hi Ad 'lanmnn I'kua Ad 


" Tkir mrfaim kjvllidt: -KMwNpt. )»■». f«n. u«hi)llicl!i‘ Md (Mtf pH^lfUik 
Pll^jlipk tiHrthJ OT ilJwiTlO'+Mj •t'H'Kh. ■ml*#' 

UrillKI C IHrtiKMl UtdHCfItk Ud 'KddH' f nfitddOd Mid 

IbdNhnnriln n kJ hmr-ifeH. ll?uir 1 >nnfcr'.jn ifw«E nj 

tearug h tiUukximiarUD azd bKMaiu.Ti n': IrfiuiuB Itr in Sd.«E ari 
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CXS'llii 

Iriil -iMih pfifiiirmi 4^ aJ 3J hum ihiri ihi I.^Hd flmij hwa ImiaJ m 
iiEfEir^i fHJinte Hrudcn pTuuii^ Mih itapnc. L'uTDiJ}r.iiEiaiiiu aI 

rfBfJIMI. 11 tHU AJ tf4w llfVdl^D| •b7uirvi illflV 1. hVUM^ Pf lAj b> 

KKBiHO aI npiBWCaiwwt s nu B ihi I.^H^ Himci. h'icn| Lib ar^nriv unpcuHE. 
Uii. BiAiu ud B^nMmnHrrMBlia BJkr^mhr iikuu ii^dnYoi et, i-buTAjrAdjr, 
litj iivijhul fiwuMDf cn nipi b* Lw C-ih^ijlu rBi}i' ^ cin>ia 

v'^€diir ud: bw brtail (EQppnB.^^ miBJVH rcf|hi bi renUlid mi mwii ibri 
E^dMjcn Bid pmiidii‘r^4riJL& HanizLuliS^rvcn Kid Erbmnpti iKhiidBi 
irf 

4 ibi i|ppu-ariwfib pf Lirr^ ^ pr^i^B vih bllLM ik||THL 

+ LkE buM^K fwxc.^ Ul BCtl lK4r'ACfk. 

> iki krvTAkadiisiad iffli nwiBiid ihm^^ curaii hTUM D£|ni pfCf^BU 

+ IbE ibibyiEid i^iminw-aiialmri naui»u LarrcDrcBil idi^i b 
ni:hP! KpfBJiidaii cbap^ip.lcuiviidpi inES ikill n^nmm . 

* LhE U iL 0 X 1 ^ 10 ^ Dd ■JHin|i uBjuudn b Lbr 

icdBtuEm-arivwknjwkiJ^afBJiAilbl^i'BHUiBd n^ufriaBnlh' 

II wwnldBQC. uj 

+ ibE H^lvikimJ-BhAm uduuiVI F^^ffuifitJiuii nvTif^^i^ IJ.K. 
kibidd' Aj BpiEai‘ ijafliiBS B ra^* tfTmn^Ki. 

UuaJm bBCB BB BCE J .C-JiiTEB n^m^isATEiac l‘Babjyix JTBiiifh pminn 
iri ajnnfl pnpnEiL lorii.' i^b uxkaapc^ ihih 'khumc Id iwe cfrnjvE pnfiBU 
■ Pif dtrauk fiLipBui '■>1 iIe nn bcdicvr inknJ ptlEin eu IcI^ Lis 

hJYTAlBd^ »d db^ 41* ifci List HtarilmE u- fcv run* n^misi h- hurr 
r^YunaucT. abaa bctcvE l&a. ils rml clUairK: smi w Koaivtu iia a la ituv- 
rurbc: Ibh^b DdLiriii^ duni. 

lodm', odmluMiiviiid^^imHBDiirde^pccm^wEdfiikvifia^El c^pnlia 
ha Eunfic bhuh ml cipDccn mik u n^lajnn. iidcpaiiai: DacaJLub. ml 
arp^naun; -DaiBci kmbAe Bid mjiHcncf msarcL. dcvslni paocbu nd nai^/ic 
kcloaljjtr Jcv<i<fwml: AjBrEs^hJTulinrui-4&£l: rhdaxKbMlvw.4ificdHL:&BfKE. 

I tEf wirk D LAtfiKiu. D Enp«iK bmit¥iiT& Dd IB Wall !^jm 
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abcjEE LAnr ps^n-oJ 4wLnnB|i a '^iji la iiv^nE Ike rrrp.nirQKii< iiT fnlod 
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cdicaan.'al'Jb'dnad ladianEni anluj|ikuLii. 
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AMERICAN DECLINE OR RENEWAL? PART 2— 
THE PAST AND FUTURE OF SKILLED WORK 


TUESDAY, JUNE 24, 2008 

House of Representatives, 
Subcommittee on Investigations and Oversight, 

Committee on Science and Technology, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 1:07 p.m., in Room 
2318 of the Rayburn House Office Building, Hon. Brad Miller 
[Chairman of the Subcommittee] presiding. 
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Purpose 

This hearing will focus on how the United States can maintain and expand high- 
skilled, high-pa3dng jobs here at home. To examine this question, which is central 
to the Nation’s competitiveness in a globalized economy, the hearing will survey the 
efficacy of past and current efforts to aid dislocated workers and communities. Man- 
ufacturing, the traditional engine of value-added production in our economy, has 
been deeply affected by globalization, and service industries — even those relying on 
highly trained personnel — are coming under increasing pressure from foreign com- 
petitors. 

The hearing will also assess the structure of international trade in order to pre- 
dict how well domestic efforts at retraining and reinvestment can be expected to 
succeed in the future. For the health of the national economy, and the scientific and 
technological enterprises dependent on it, we must learn what our workers and com- 
munities need. The goal must be, as the former Chair of the Council of Economic 
Advisers, Laura D’Andrea Tyson, put it, “to produce goods and services that meet 
the test of international competition while our citizens enjoy a standard of living 
that is both rising and sustainable.” 

The Committee on Science and Technology has jurisdiction that directly relates 
to the competitiveness of the United States through our authorization of programs 
that directly contribute to innovation. The Committee has a specific interest in the 
health of the Nation’s manufacturing industries through its connection to the Na- 
tional Institute of Standards and Technology, whose budget it authorizes. In addi- 
tion, the Committee annually authorizes the expenditure of billions of dollars to 
support scientific research and the training of the next generation of scientists and 
engineers, and has taken steps to support retraining of workers for high tech em- 
ployment opportunities. 

This hearing has been designed to help the Committee in identifying measures 
that might increase the likelihood of high-value-added activities remaining, increas- 
ing, and succeeding within U.S. borders. By so doing, it will contribute to the future 
health of America’s economy and the future prosperity of its citizens. 

The hearing will take testimony on the impact on workers and communities when 
jobs move abroad; problems with the current program of Trade Adjustment Assist- 
ance in supporting workers whose jobs have been sent off-shore; successes of using 
community colleges, working with local businesses, to retrain displaced workers; the 
need for rethinking the supports and our approach to global trade if high-paying 
employment and a good standard of living are key economic policy goals for the 
country. 

Witnesses: 

Dr. John Russo is the coordinator of the Labor Studies Program at the Warren 
G. Williamson School of Business Administration of Youngstown State University 
in Ohio, and the founder and Co-Director of Youngstown State’s Center for Working- 
Class Studies. He is co-author with Sherry Linkon of Steeltoivn, USA: Work and 
Memory in Youngstown. 

Mr. Frank H. Morgan is an attorney at the Washington, DC, firm of White & Case 
LLP. He has pled before the International Court of Trade in New York City on be- 
half of workers whose petitions for Trade Adjustment Assistance have been denied 
by the U.S. Department of Labor. 
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Mr. Howard F. Rosen is the founder and Executive Director of the Trade Adjust- 
ment Assistance Coalition and a visiting fellow at the Peterson Institute for Inter- 
national Economics in Washington, DC. He is a leading expert on and advocate for 
programs designed to aid dislocated workers. 

Ms. Jeanie Moore is Vice President for Continuing Education Programs at Rowan- 
Cabarrus Community College in Salisbury, NC. Her work on the effort to revive 
Kannapolis, NC, has been recognized by the U.S. Department of Labor, which in 
2005 presented her with its Workforce Innovations Award for “Serving Special Pop- 
ulations in the Workplace.” 

Dr. Thomas I. Palley is the founder of the Economics for Democratic & Open Soci- 
eties Project in Washington, DC. He earlier served as the chief economist of the 
U.S.-China Economic and Security Review Commission and as Director of the Open 
Society Institute’s Globalization Reform Project. 

Ms. Diana Furchtgott-Roth is a senior fellow at the Hudson Institute in Wash- 
ington, DC. She earlier served at chief economist of the U.S. Department of Labor 
and as Chief of Staff of the President’s Council of Economic Advisers. She writes 
a weekly column for the New York Sun. 
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Chairman Miller. Good afternoon. This hearing will now come 
to order. 

A casual examination of the usual measures of economic con- 
fidence among working families, the unemployment and inflation 
rates shows that everything is just fine. The current unemployment 
rate of 5.5 percent and the inflation rate of 4.2 percent are a far 
cry from the June, 1980, 7.6 percent unemployment and 14.4 per- 
cent inflation. But a closer look presents a very different picture for 
working Americans. Consumer confidence last month came in at its 
lowest levels since June of 1980. Only 13 percent of Americans rate 
the national economy positively, and 74 percent say it is getting 
worse according to a national poll released just a week ago. 

Over the last generation economic conditions have fundamentally 
changed for American families, and simple comparisons of unem- 
ployment and inflation rates fail to capture those changes. Today 
American households carry debt that is equal to 132 percent of 
their disposable annual income, nearly twice the average debt load 
of 68 percent in 1980. For the past four years Americans have 
spent the equivalent of every penny they have earned, including 
what they have earned for retirement. In 1980, they were saving 
at a rate of 10 percent; the employment rate may be lower now, 
but the consequences of joblessness are likely to be dire for most 
Americans. 

Still, an illusion of well-being persists in the minds of those who 
cling to the usual or traditional ways of looking at things. This mi- 
rage really obscures the profound changes in the American econ- 
omy and keeps us from taking a hard look at the realities that so 
many of our families and communities face. 

Now, here is another statistic that would provide comfort from 
a traditional economic viewpoint. American manufacturing produc- 
tivity rose 3.6 percent in the first quarter of 2008. If that is true, 
why are Americans so worried? Here is why. Manufacturing output 
actually dropped during the same period. American workers’ hours 
dropped even more. Productivity is manufacturing output divided 
by the number of hours worked. That apparent positive for the 
economy is, therefore, only statistical. In reality both output and 
workers’ hours are down. When output and employment are rising, 
a productivity gain shows a robust economy, but in today’s economy 
it masks the fact that we are producing less of what we need and 
taking home less for doing it. 

It is obvious that we must go beyond the traditional analysis if 
we are to form an accurate picture of what is happening to Ameri- 
cans. We need to ask what changes in the last 30 years have 
skewed the results of familiar economic formulas. We need to ask 
what is behind those changes. Finally, we need to understand what 
we do know, whether it is scientific, technolo^cal, or educational, 
can be applied effectively to assure that our citizens and our com- 
munities can look forward to a secure and prosperous future in this 
globalized economy. 

This hearing presents a second step along that path. On May 22 
this subcommittee heard suggestions offered from a variety of per- 
spectives on how to structure incentives so that American firms 
will maintain and expand at home in America. Today we will hear 
about what has happened when we failed at this in the past and 
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about the effectiveness of our efforts to aid the recovery of those 
individuals and communities who have directly paid the price. 

We are fortunate to have with us witnesses who speak from a 
wide variety of experiences. Dr. John Russo is an academic who 
has lived through and studied one of the leading episodes of de-in- 
dustrialization in America, that affecting Youngstown, Ohio. 

Frank Morgan is an attorney who has represented displaced 
workers whose applications for Trade Adjustment Assistance, or 
TAA, have been denied by the Labor Department. 

Howard Rosen is one of the leading advocates for the TAA, who 
will report on the program’s shortcomings and put forward a na- 
tional strategy for dealing with economic dislocation. 

Jeanie Moore, a community college official, has played a leading 
role in one of the most striking community turnarounds in the 
country, that of Kannapolis, North Carolina. 

Thomas Palley is not with us yet, but we assume he will be here 
in a short while. He is an economist who has long studied 
globalization and will assess our options for shaping its influence 
and addressing its effect. 

And, finally, Ms. Diana Furchtgott-Roth, a senior fellow at the 
Hudson Institute in Washington. She earlier served as chief econo- 
mist to the U.S. Department of Labor and as Chief of Staff of the 
President’s Council of Economic Advisors. 

This is obviously a complex topic. At our last hearing we heard 
completely contradictory viewpoints. Coming to grips with what it 
will involve is a challenging proposition, but long-held assumptions 
have to be examined and replaced sometimes with original think- 
ing and novel ideas. But the difficulty of the task is no excuse for 
shrinking from it. 

And I now recognize the distinguished Ranking Member from 
Wisconsin, Mr. Sensenbrenner. 

[The prepared statement of Chairman Miller follows:] 

Prepared Statement of Chairman Brad Miller 

A casual examination of the time-honored measures of economic confidence among 
working families, the unemployment and inflation rates, shows that everything is 
just fine. The current unemployment rate of 5.5 percent and inflation rate 4.2 per- 
cent, are a very far cry from June 1980’s 7.6 percent unemployment and 14.4 per- 
cent inflation. But a closer look presents a very different picture for working Ameri- 
cans. Consumer confidence last month came in at its lowest level since June 1980. 
Only 13 percent of Americans rate the national economy positively, and 74 percent 
say it’s getting worse, according to a national poll released just one week ago. 

Over the last generation, economic conditions have fundamentally changed for 
American families and simple comparisons of unemployment and inflation rates fail 
to capture these changes. Today, U.S. households carry debt that is equal to 132 
percent of their disposable annual income, nearly twice the average debt load of 68 
percent in 1980. For the past four years, Americans have spent the equivalent of 
every penny they’ve earned — including what they’ve earned for retirement. In 1980, 
they were saving at a rate of 10 percent. The unemployment rate may be lower now, 
but the consequences of joblessness are more likely to be dire. 

Still, an illusion of well-being persists in the minds of those who cling to the tradi- 
tional ways of looking at things. This mirage obscures the profound changes in the 
American economy and keeps us from taking a hard look at the realities that so 
many of our families and communities face. 

Here’s another statistic that would provide comfort to traditional thinkers: U. S. 
manufacturing productivity rose 3.6 percent in the first quarter of 2008. If this is 
true, why are Americans so worried? Here’s why: Manufacturing output actually 
dropped during this same period and, American workers’ hours dropped even more. 
Productivity is manufacturing output divided by the number of hours worked. This 
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apparent positive for the economy is only statistical; in reality both output and 
workers hours are down. When output and employment were rising, a productivity 
gain signified a robust economy. In today’s climate, it masks the fact that we are 
producing less of what we need, and taking home less for doing it. 

It is obvious that we must go beyond conventional analysis if we are to form an 
accurate picture of what is happening to our people and our nation today. We need 
to ask what changes in the past 30 years have skewed the results of familiar eco- 
nomic formulas. We need to ask what is behind those changes. Finally we need to 
understand how what we do know — whether its scientific, technological, or edu- 
cational — can be applied effectively to ensure that our citizens and our communities 
can look forward to a secure and prosperous future in this globalized economy. 

This hearing represents a second step along that path. On May 22, this Sub- 
committee heard suggestions offered from a variety of perspectives on how to struc- 
ture incentives so that U.S. firms will maintain and expand, at home in America. 
Today, we will hear about what has happened when we have failed at this in the 
past, and about the efficacy of our efforts to aid the recovery of those individuals 
and communities who have directly paid the price. 

We are fortunate to have with us witnesses who speak from widely varied experi- 
ence: 

• John Russo — an academic who has lived through, and studied, one of the 
leading episodes of de-industrialization in America, that affecting Youngs- 
town, Ohio; 

• Frank Morgan — an attorney who has represented displaced workers whose 
applications for Trade Adjustment Assistance, or TAA, have been denied by 
the Labor Department; 

• Howard Rosen — one of the leading advocates of TAA, who will report on the 
program’s shortcomings and put forward a national strategy for dealing with 
economic dislocation; 

• Jeannie Moore — a community college official who has played a leading role 
in one of the most striking community turnarounds in the country, that of 
Kannapolis, North Carolina; 

• Thomas Palley — an economist who has long studied globalization and will as- 
sess our options for shaping its influence and its addressing its effects; and 

• Ms. Diana Furchtgott-Roth — a senior fellow at the Hudson Institute in Wash- 
ington, DC. She earlier served at chief economist of the U.S. Department of 
Labor and as chief of staff of the President’s Council of Economic Advisers. 

This is a complex topic. Coming to grips with it will involve challenging received 
wisdom and long-held assumptions and replacing them with original thinking and 
novel ideas. But the difficulty of the task is no excuse for shrinking from it. 

Now I recognize the distinguished Ranking Member from Wisconsin, Mr. Sensen- 
brenner. 

Mr. Sensenbrenner. Thank you very much, Mr. Chairman. 

Today’s hearing is the Subcommittee’s second hearing on 
globalization in a month. These hearings closely follow a series of 
four hearings on the same topic in the Science and Technology 
Committee. In addition to these hearings and over the vocal objec- 
tions from the Minority, the Committee also hired an outside con- 
sultant and paid $20,000 for, “studies and advice,” on issues of 
globalization. 

In March, 2007, Chairman Gordon wrote Members of the Com- 
mittee and asked that they support the consulting agreement. In 
his letter he argued that the consultant. Dr. Ron Hira, had unique 
knowledge and experience in this field that could not easily be du- 
plicated by the Committee staff. 

Without doubting Dr. Hira’s qualifications, the Minority ques- 
tioned the need to hire him as a consultant. With numerous hear- 
ings planned, why not invite Dr. Hira to testify? And why did the 
Committee have to enter into a costly consulting agreement when 
experts routinely testify before Congress for free? 
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Those questions are renewed now that we have seen the Major- 
ity’s report. That report was due to the Committee by December 31, 
2007. It was presumably delivered on time, but the Minority was 
not given a copy until a few weeks ago when it was made publicly 
available as a Committee print. This print has an official look to 
it just like our hearing records and lists all of the Committee Mem- 
bers names on it, even though half of us never saw it before it was 
released. 

The report itself was 12 pages long and included five full pages 
of background. This report which reportedly could not have been 
accomplished by the Committee staff itself, is little more than a 
summary of the Committee’s hearings on this topic. 

I would like to enter this report into the record for taxpayers to 
decide if their $20,000 is well spent. I look forward to hearing from 
today’s witnesses, who like most Congressional witnesses, have 
generously agreed to appear today without charge. I must say that 
I have a meeting in my office with a constituent at 1:30 which I 
can’t break, but my staff will inform me of what each of the wit- 
nesses say, and if I can make it back, I will be happy to do so. 

And I ask unanimous consent that this Committee print, which 
represents a waste of $20,000, be included in the record. 

[The prepared statement of Mr. Sensenbrenner follows:] 

Prepared Statement of Representative F. James Sensenbrenner Jr. 

Today’s hearing is the Subcommittee’s second hearing on globalization in a month. 
These hearings closely follow a series of four hearings on the same topic in the 
Science and Technology Committee. In addition to these hearings, and over vocal 
objections from the Minority, the Committee also hired an outside consultant and 
paid $20,000 for “studies and advice” on issues of globalization. 

Last March, Chairman Gordon wrote to Members of the Committee and asked 
that they support the consulting agreement. In his letter, he argued that, the con- 
sultant, Dr. Ron Hira, had “unique knowledge and experience in this field” that 
could not “easily be duplicated by Committee staff.” 

Without doubting Dr. Hira’s qualifications, the Minority questioned the need to 
hire him as a consultant. With numerous hearings planned, why not invite Dr. Hira 
to testify? Why did the Committee have to enter into a costly consulting agreement 
when experts routinely testify before Congress for free? 

Those questions are renewed now that we have seen the Majority’s report. The 
report was due to the Committee by December 31, 2007. It was presumably deliv- 
ered on time, but the Minority was not given a copy until a few weeks ago, when 
it was made publicly available as a “Committee Print.” The Print has an official look 
and lists all the Committee’s Members — even though nearly half of us never saw 
it before it was released. 

The report itself is 12 pages long and includes five full pages of background. This 
report, which reportedly could not have been accomplished by Committee staff, is 
little more than a summary of the Committee’s hearings on this topic. 

I would like to enter the report into the record for taxpayers to decide if their 
$20,000 were well spent. I look forward to hearing from today’s witnesses, who like 
most Congressional witnesses, have generously agreed to testify without charge. 

Chairman Miller. Without objection the Committee print will be 
entered into the record, not necessarily as a waste but as Mr. Sen- 
senbrenner’s evidence. And I don’t know anything about it. This all 
has to do with something done at the Committee level and not the 
Subcommittee, but we will enter that print in the record. 

[The information appears in Appendix: Additional Material for 
the Record.] 

Chairman Miller. All additional opening statements by any 
Member on any topic, germane or not germane, to this subcommit- 
tee’s work will be included in the record. 
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[The prepared statement of Chairman Gordon follows:] 

Prepared Statement of Chairman Bart Gordon 

I would like to thank Chairman Miller for holding this hearing on the very impor- 
tant topic of globalization. This hearing complements the work begun in the last ses- 
sion by the Technology and Innovation Subcommittee. Mr. Sensenbrenner referred 
to a small portion of that work, and I would like to take a moment to discuss the 
Committee consultant we hired in the first session. 

Dr. Ron Hira was contracted to advise the Committee on the issue of outsourcing 
and offshoring of high skilled jobs and research and development. His work resulted 
in the Committee’s holding four hearings on the issue over a period of six months: 
The Globalization of R&D and Innovation, Part I; The Globalization of R&D and 
Innovation, Part II: The University Response; The Globalization of R&D and Innova- 
tion, Part III: How Do Companies Choose Where to Build R&D Facilities?; and, The 
Globalization of R&D and Innovation, Part IV: Implications for the Science and En- 
gineering Workforce. Those hearings were printed together in a hearing print enti- 
tled, “The Globalization of R&D and Innovation.” This print is 359 pages long. 

After the series of hearings was completed. Dr. Hira worked with Committee staff 
to compile a brief report containing policy recommendations based on the testimony 
we received at the four hearings. This summary document is the 12 page report my 
colleague from Wisconsin refers to. 

Dr. Hira’s work with us over those many months, along with the work of our tal- 
ented staff, produced excellent hearings on a very important topic to Americans ev- 
erywhere. 

I would again like to thank my friend from North Carolina for maintaining the 
Committee’s focus on the issue of globalization. This is an issue that isn’t going 
away, and the Committee will continue its work in this area. 

[The prepared statement of Mr. Costello follows:] 

Prepared Statement of Representative Jerry F. Costello 

Mr. Chairman, I would like to thank you for overseeing this hearing today and 
for your leadership of this subcommittee. The Science Committee’s jurisdiction over 
the competitiveness of America’s workforce is an especially important one as our 
economy has suffered as U.S. jobs have been moved overseas and unemployment 
rates continue to rise. 

While the American economy remains relatively strong, the average American 
worker’s wagers have stagnated, and most manufacturing workers that lose their 
jobs make less in their next job. 

This committee must ensure that Trade Adjustment Assistance, our primary pro- 
gram to combat the effects of fewer manufacturing jobs, is administered efficiently 
and fairly in order to achieve its objectives. 

We must focus our intentions towards the goal of rebuilding the American job 
base. I believe part of the solution to the problem of declining competitiveness lies 
in successfully training the American workforce to provide the skills needed to sur- 
vive the demands of the 21st century economy. 

I look forward to our testimony today, Mr. Chairman, and I would like to thank 
our witnesses for taking to time to discus these important issues with the Sub- 
committee today. 

[The prepared statement of Ms. Johnson follows:] 

Prepared Statement of Representative Eddie Bernice Johnson 

Thank you, Mr. Chairman. Globalization has in some ways been good for our na- 
tion, but for our manufacturing sector, it has been detrimental. 

Today’s hearing is designed to assess the impact on workers and communities 
when jobs move abroad. 

Should the Federal Government provide Trade Adjustment Assistance to support 
workers whose jobs have been sent offshore? 

Globalization is changing the way Americans view the future of business in our 
nation. Educational institutions question the jobs of the future, and how to go about 
adequately preparing tomorrow’s worker to compete in a global workforce market. 

We will determine the impact that community colleges have in working with local 
businesses to retrain displaced workers, and how trends in retraining are changing 
with time. 
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Mr. Chairman, I have always asserted that a good education is the root of future 
success. 

It is my desire for the students of today to obtain high-paying jobs that are ful- 
filling and that offer long-term financial security. 

This forward-thinking committee is in a position to steer our research and edu- 
cation efforts in directions to keep us globally competitive. 

I want to welcome our panel of distinguished witnesses. 

Chairman Miller. It is now my pleasure to introduce our wit- 
nesses. 

First Dr. John Russo is Co-Director of the Center for Working- 
Class Studies and Coordinator of the Labor Studies Program at the 
Warren G. Williamson School of Business Administration at 
Youngstown State University in Youngstown, Ohio. 

Mr. Frank H. Morgan is an Attorney with the Washington Office 
of the Law Firm White & Case. 

Mr. Howard F. Rosen is the Executive Director of the Trade Ad- 
justment Assistance Coalition and a visiting fellow at the Peterson 
Institute for International Economics in Washington. 

Ms. Jeanie Moore, who may be called upon to translate the 
Chairman’s remarks to the rest of those here in the Committee 
room, is the Vice President of Continuing Education Programs at 
Rowan-Cabarrus Community College in Salisbury, North Carolina. 

Dr. Palley, thank you for joining us. Dr. Thomas 1. Palley is the 
Founder of Economics for Democratic and Open Societies Project in 
Washington. 

And Ms. Diana Furchtgott-Roth is the Director of the Center for 
Employment Policy and senior fellow at the Hudson Institute in 
Washington. 

Each of you will have five minutes for your oral testimony. Your 
written testimony will be included in the record of the hearing. 
When you complete your testimony, we will have questions. Each 
Member will have five minutes to question the panel. 

It is the practice of the Subcommittee to take testimony under 
oath, although with this kind of hearing prosecutions for perjury 
seem unlikely. Do any of you have an objection to being sworn in, 
to taking an oath? 

All right. The Committee also provides that you may be rep- 
resented by counsel, although, again, this hearing makes that 
somewhat less pertinent than some of our other hearings. Are any 
of you represented by counsel today? 

If you would now all please stand and raise your right hand. Do 
you swear to tell the truth and nothing but the truth? Okay. The 
witnesses the witnesses all took the oath, and Dr. Russo, would you 
now begin? 

STATEMENT OF DR. JOHN B. RUSSO, COORDINATOR, LABOR 

STUDIES PROGRAM; CO-DIRECTOR, CENTER FOR WORKING- 

CLASS STUDIES, WILLIAMSON COLLEGE OF BUSINESS AD- 
MINISTRATION, YOUNGSTOWN STATE UNIVERSITY, OHIO 

Dr. Russo. My name is John Russo, and I am a Professor of 
Labor Studies at the Warren P. Williamson Jr. College of Business 
Administration and Co-Director of the Center for Working-Class 
Studies at Youngstown State University. I am also the co-author 
with Sherry Linkon of the book, Steeltown USA: Work and Memory 
in Youngstown. I want to thank the House Committee on Science 
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and Technology for giving me this opportunity discuss my research 
on de-industrialization and its impact on local communities such as 
Youngstown, Ohio. 

This spring I was interviewed by more than 20 journalists from 
around the world on working-class voting patterns and on local and 
State economic issues. The attention is not new. Every four years 
reporters and candidates return to Youngstown to test conventional 
wisdom about economic renewal and the political responses in the 
face of de-industrialization. Since the 1980s, Youngstown has be- 
come the poster child for de-industrialization, losing 50,000 jobs in 
steel and steel-related industries. This decade the Youngstown area 
has continued to hemorrhage jobs, most recently because of the 
downsizing of the automobile industry with Delphi and General 
Motors. Since 2000, in fact, the State of Ohio has experienced the 
worst job losses, reduced standards of living, and social disruptions 
associated with unemployment since the Great Depression. But 
what seems different this time is the reports seem to understand 
what Sherry Linkon and I wrote in our book, Steeltown USA: the 
Youngstown story of the 1980s has become Ohio’s and the Amer- 
ica’s stories today. 

De-industrialization undermines the social fabric of communities 
and nation-states. The social costs of de-industrialization include 
the loss of jobs, homes, and health care; reductions in tax base, 
which lead in turn to reductions in necessary public services such 
as police and fire; declines in non-profits and cultural resources, de- 
caying local landscapes; and increases in crime, both immediately 
and long-term; increase in suicide, drug and alcohol abuse, family 
violence, and depression; and the loss of faith in institutions such 
as government, business, unions, churches, and traditional political 
organizations. 

So job losses do not affect individuals only, although, it touches 
many who having dedicated their lives and sometimes their health 
to employers now feel betrayed and economically expendable. As 
one steelworker suggested to me, “We are too old to work and too 
young to die.” 

Rather, de-industrialization is a systemic problem that affects 
the identity of whole families and communities and the Nation. De- 
industrialization brings with it a great deal of cynicism and under- 
lying discontent that may not be apparent to outsiders. Economic 
cheerleading and bootstrap journalism that labels large-scale job 
loss as “creative destruction” just reinforces a community’s identity 
loss. When you lose your identity, other people define who you are, 
and you get blamed for your own situation. 

Nor can simple government interventions ameliorate the dra- 
matic social costs of de-industrialization and offshoring. Attempts 
to revitalize our area have largely failed. Many represent what we 
might call the economics of desperation. Many displaced steel- 
workers in Youngstown in the 1980s got trained or retrained in re- 
frigeration. There are no refrigeration jobs in Youngstown, Ohio. 
Between 1992 and 2000, nine percent of the economic growth in 
the area was the result of building prisons. 

Youngstowners have begun to understand that the current eco- 
nomic thinking and political decision-making have often exacer- 
bated these problems. For example, technologies developed with 
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public research dollars are being used to offshore jobs. Tax incen- 
tives to multi-nationals are being used to export jobs. In both cases, 
public policy is contributing to putting hard-working Americans out 
of work. 

When challenged, many politicians and corporate leaders tender 
platitudes about long-range economic adjustments and suggest that 
displaced workers train for jobs that either don’t exist or will be 
moved offshore in the next wave of economic change. Increasingly, 
Americans understand that they are being sacrificed at the altar 
of economic theory. They reject the argument that de-industrializa- 
tion and offshoring are part of the natural economic order and that 
job losses and declining wages are an inevitable part of 
globalization. 

Instead, they see themselves as victims of conscious decisions by 
corporate leaders and government officials, and they are resentful. 
No longer will they accept the short-term solutions and ameliora- 
tion efforts. While important, such approaches are ultimately inef- 
fectual. Americans are beginning to recognize that we are in a new 
period of global capitalism and that the resulting problems and 
issues are systemic and will require systemic solutions. 

If we are to reach solutions, we must raise the following ques- 
tions: What is the purpose of the corporation? What is the relation- 
ship between markets, corporations, and nation-states? How is 
international trade structured? How can trade and tax policies bet- 
ter reflect changes in the global economy? Anything less than seri- 
ous answers to these difficult questions will be window dressing. 
Without serious answers, cities like Youngstown will continue to 
lose faith in the American dream. 

In summary, while we need programs that more widely share 
benefits and risks from globalization and offshoring, I would argue 
that the global economy demands new forms of corporate and inter- 
national regulation that will prevent some nation-states and some 
corporations from engaging in economic blackmail by playing one 
country or one workforce against another. We can no longer afford 
to tinker with economic and trade policy or enact reforms that are 
simply window dressing. Without systemic reform, growing dis- 
content and the incipient rebellion in American politics over 
globalization and de-industrialization will only grow and breed a 
new politics of resentment. 

[The prepared statement of Dr. Russo follows:] 

Prepared Statement of John B. Russo 

My name is John Russo and I am a Professor of Labor Studies at the Warren P. 
Williamson Jr. College of Business Administration and Co-Director of the Center for 
Working-Class Studies at Youngstown State University. I am also the co-author 
with Sherry Linkon of the book, Steeltown USA: Work and Memory in Youngstown. 
I want to thank the House Committee on Science and Technology for giving me this 
opportunity to discuss my research on de-industrialization and its impact on local 
communities such as Youngstown, Ohio. 

This spring I was interviewed by more than 20 journalists from around the world 
on working-class voting patterns and on local and State economic issues. This atten- 
tion was not new. Every four years, reporters and candidates return to Youngstown 
to test conventional wisdom about economic renewal and political responses in the 
face of de-industrialization. Since the 1980s, Youngstown has been the poster child 
for de-industrialization, losing 50,000 jobs in steel and steel-related industries. This 
decade the Youngstown area has continued to hemorrhage jobs, most recently 
through the downsizing of Delphi Automotive and GM (Lordstown). Since 2000, the 
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State of Ohio has experienced the worst job losses, reduced standards of living, and 
social disruptions associated with unemployment since the Great Depression. ^ But 
what seems different this time is that reporters understand what Sherry Linkon 
and I wrote in Steeltown USA: Youngstown’s story has become both Ohio’s and 
America’s story today.^ 

De-industrialization undermines the social fabric of communities and nation- 
states. The social costs of de-industrialization include the loss of jobs, homes, and 
health care; reductions in tax base, which in turn lead to reductions in necessary 
public services like police and fire protection; declines in non-profits and cultural re- 
sources; decaying local landscapes; increases in crime both, immediately and long- 
term;® increases in suicide, drug and alcohol abuse, family violence, and depression; 
and loss of faith in institutions such as government, business, unions, churches, and 
traditional political organizations. 

So job loss does not affect individuals only, although it touches many who, having 
dedicated their lives and sometimes their health to employers, now feel betrayed 
and economically expendable. As one steelworker suggested to me, “We are too old 
to work and too young to die.” 

Rather, it is a systemic problem that affects the identity of whole families, their 
communities, and the Nation. De-industrialization brings with it a great deal of cyn- 
icism and an underlying discontent that may not be apparent to outsiders. Economic 
cheerleading or “bootstrap journalism” that labels large-scale job loss as “creative 
destruction” just reinforces the community’s identity loss: When you lose your iden- 
tity, other people define who you are, and you get blamed for your own situation. 

Nor can simple governmental interventions ameliorate the dramatic social costs 
of offshoring and de-industrialization. Attempts to revitalize our area have largely 
failed: many represent what we might call the economics of desperation. Many dis- 
placed steelworkers in Youngstown got trained in refrigeration, but there were no 
jobs in refrigeration. Between 1992 and 2000, about nine percent of the economic 
growth in the area was a result of building prisons. 

Youngstowners have begun to understand that the current economic thinking and 
political decision-making have often exacerbated the problem. For example, tech- 
nologies developed with public research dollars are being used to offshore jobs. Tax 
incentives to multinationals are being used to export jobs. In both cases, public pol- 
icy is contributing to putting hard-working Americans out of work. 

When challenged, many politicians and corporate leaders tender platitudes about 
long-range economic adjustments and suggest that displaced workers train for jobs 
that either don’t exist or that will be moved offshore in the next wave of economic 
change.’^ Increasingly, Americans understand they are being sacrificed at the altar 
of traditional economic theory. They reject the argument that de-industrialization 
and offshoring are part of the “natural economic order” and that job losses and de- 
clining wages are an inevitable part of globalization. Instead, they see themselves 
as victims of conscious decisions by corporate leaders and government officials, and 
they are resentful. No longer will they accept short-term solutions or amelioration 
efforts. While important, such approaches are ultimately ineffectual. Americans rec- 
ognize that we are in a new period of global capitalism and that the resulting prob- 
lems and issues are systemic and will require systemic solutions. 

If we are to reach solutions, we must raise the following questions: What is the 
purpose of the corporation? What is the relationship between markets, corporations, 
and nation-states? How is international trade structured? How can trade and tax 
policies better reflect changes in the global economy? Anything less than serious an- 


1 Charles W. McMillion, “Ohio’s Job Losses: 2000-2007 Worst since the Great Depression,” 
MBG Information Services, Washington, D.C., February 2008. 

2 Forester Research, a consulting firm, estimates that 3.4 million white-collar jobs will be sent 
offshore between 2003 and 2015. The estimate of the exodus includes 542,000 computer jobs, 
259,000 management jobs, 191,000 architectural jobs, 79,000 legal jobs, and 1.6 million back- 
office jobs. Outsourcing can also have a negative effect on the workers who remain in the U.S. 
A study by three Harvard economists estimates that for every one percent that employment falls 
in a manufacturing industry because of moving overseas, wages fall by five-tenths of one percent 
for workers who remain. As the recent, concessionary bargaining at American Axle, suggests 
those numbers may be an underestimate. 

® In the early 1990s, the per capita murder rate in Youngstown was among the highest in the 
Nation. Interestingly, criminal justice experts determined that the murders were being com- 
mitted by young adults that were bom between 1977 and 1984, the most intense period of the 
de-industrialization. But for the mill closings, Youngstowners of this age might have found well- 
paying work in the steel industry. 

^Training and education have been the hope for many. But I in good faith cannot tell my stu- 
dents that just because they get a BA or an MBA now, or a degree in engineering, they are 
going to do better than their parents. A sense prevails that there is a decline in America, and 
that only by accepting a lowered standard of living will we be able to compete. 
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swers to these difficult questions will be window dressing. Without serious answers, 
cities like Youngstown will continue to lose faith in the American Dream. 

Let’s just take the first few questions. What is the purpose of the corporation? Is 
it merely a legal entity whose purpose is to maximize profits for shareholders by 
moving inputs and assets around like pieces on a chess board? Or do corporations 
have reciprocal responsibilities with shareholders, managers, employees, and nation- 
states in the creation of value? As earlier speakers before this Committee have sug- 
gested, current practice appears to be in line with the former. 

How we answer the first question informs how we approach our second question, 
on the relationship between corporations, nation-states, and markets. If we believe 
that corporations have little social responsibility other than creating wealth, then 
government should support free markets globally and pay scant attention to forms 
of government or working conditions in and between countries. In such a world, cor- 
porations can become as powerful as nation-states and override democratic values. 
If, however, we believe that government needs to balance reciprocal relationships 
and provide a social safety net for capitalism, then economic and trade policies must 
be systemic and proactive. Governments should make decisions that benefit all citi- 
zens and hold corporations accountable to all stakeholders, not just a few. For exam- 
ple, government leaders need to take seriously labor, environmental, and political 
conditions in all countries that can lead to unfair trade. 

In summary, while we need programs that more widely share the benefits and 
the risks arising from globalization and offshoring, I would argue that the global 
economy demands new forms of corporate and international regulation that will pre- 
vent some nation-states and corporations from engaging in economic blackmail by 
playing one country or one workforce against another. We can no longer afford to 
tinker with economic and trade policy or enact reforms that are simply window 
dressing. Without systemic reform, the growing discontent and incipient rebellion in 
American politics over globalization and de-industrialization will only grow and 
breed a new politics of resentment. 

Biography for John B. Russo 

John Russo is the Coordinator of the Labor Studies Program in the Williamson 
College of Business Administration at Youngstown State University. He received his 
doctorate from University of Massachusetts, Amherst, where he also served as a 
postdoctoral research fellow at the Labor Relations and Research Center. Dr. Russo 
has written widely of labor and social issues and is recognized as a national expert 
on labor unions and working-class issues. His current research interests involve two 
book length projects. Who Will Protect Worker Rights?: Unions and the Use of 
CodesICSR, Capital Strategies, Framework Agreements and Strategic Campaigns 
and an historical study of the famous GM (Lordstown) Assembly plant. His most 
recent publications are a book co-authored with Sherry Linkon, Steeltown, USA: 
Work and Memory in Youngstown (2002). Also with Sherry Linkon, an edited book 
entitled New Working-Class Studies was published in 2005 by Cornell University 
Press. For his many activities. Dr. Russo is one of the few professors at YSU to have 
ever received Distinguished Professorship Awards in each of three areas: research 
and scholarship, teaching and public service. 

Dr. Russo is also a founder and the Co-Director of the Center for Working-Class 
Studies at Youngstown State University. The Center is an interdisciplinary center 
for research, teaching, and community activity on working-class life, work, culture, 
and thought. Since its inception, the CWCS has provided a regional and national 
forum for scholarly activities; supported YSU faculty research; fostered collabora- 
tions within the academic institution and between the university and community; 
developed an annual lecture series; and become a national and international clear- 
inghouse for information on working-class culture and pedagogy. For its work, the 
Center has been the recent recipient of two major Ford Foundation grants. 

Chairman Miller. Thank you, Dr. Russo. 

Mr. Morgan. 

STATEMENT OF MR. FRANK H. MORGAN, ATTORNEY, WHITE & 
CASE LLP, WASHINGTON, D.C. 

Mr. Morgan. Good afternoon, Chairman Miller and Members of 
the Committee. My primary practice area is in the international 
trade disputes, and I must say that my remarks today are my own 
and do not reflect those of my firm or its clients. And I thank Mi- 
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chael O’Connor and Sara Sargeantson whose assistance made my 
testimony possible. 

Thank you, Mr. Chairman, for inviting me to offer my experience 
and to convey the concerns of countless frustrated workers who 
have unsuccessfully petitioned the Employment and Training Ad- 
ministration [ETA] of the Department of Labor for Trade Adjust- 
ment Assistance, TAA. 

I know this committee is considering broader and more funda- 
mental issues surrounding globalization. Regardless of one’s views 
on the merits of free trade, it is a no-brainer to make sure that the 
Department of Labor investigates each TAA claim and that work- 
ers who are entitled get prompt assistance. 

Congress has directed the ETA to investigate each petition and 
to do so with the utmost regard for the workers. In preparing this 
testimony I came across a startling statistic. From 2002 to 2005, 
approximately 45 cases were litigated at the Court of International 
Trade, and in all but four there were reversals of Labor’s decision 
not to certify. Since 2005, there have been a further 15 cases liti- 
gated, resulting in reversals of Labor’s decision not to certify. Such 
a large number of reversals in the face of further scrutiny shows 
that Labor is not conducting the investigation that Congress di- 
rected it to do in the first instance. And while this litigation has 
dragged on. Labor has denied workers the relief to which they are 
entitled and need. 

The Court of International Trade has written much about this 
topic, and I commend anyone who is concerned with the problem 
to read Judge Ridgway’s decision in BMC Software, which I have 
attached to my written materials. 

My written testimony elaborates fully on the problems that exist 
in Labor’s investigation of TAA petitions, and I summarize those 
here today. In cases that I have litigated and those I have ana- 
lyzed, the failure of Labor to investigate starts at the Agency level 
and consists of a complete failure to conduct a basic investigation 
beyond the four corners of the information provided in the petition. 
Often the record consists of a few e-mail messages and a few sum- 
maries of telephone calls. There is no excuse for this, and I have 
practiced before many other agencies, and none of them would call 
this an administrative record. 

This is even more disturbing when you consider the fact that 
Labor is conducting an investigation that is not supposed to be ad- 
versarial in nature. Labor is supposed to be looking out for the in- 
terests of the workers. For TAA to serve its intended purpose, the 
system has to function properly at the agency level, and it will not 
do so until Labor conducts a thorough investigation of each peti- 
tion. 

An unsuccessful TAA petitioner at Labor faces three options: ap- 
peal immediately to the Court of International Trade (CIT), seek 
administrative reconsideration, or give up. Labor sends a denial 
letter that informs the petitioner of their right to administrative 
consideration but not of their right to seek a Court appeal. There 
is no excuse for Labor’s failure to inform workers of the right to 
appeal, and I fear that many give up unaware of that right. 

For the few cases that do eventually make it to the Court of 
International Trade, the TAA petitioner faces a whole new round 
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of challenges, frustration, and delay. The average case at the CIT 
took approximately 354 days to resolve. Contrast that with the fact 
that Congress contemplated that these decisions would be made 
within 40 days of the filing of the petition by the Department. 

In almost every case Labor will ask the CIT’s permission to con- 
duct what is known as a “voluntary remand proceeding.” In es- 
sence, Labor will go back and revisit the facts and reconsider its 
decision. 

Aside from being a concession that the agency’s decision isn’t 
supported by the investigation that it conducted, it adds further 
delay to the process of up to 60 days or more. More disturbing. 
Labor often uses these proceedings as a means of bullet-proofing its 
initial decision not to certify. This means multiple Court-directed 
remands are necessary to get Labor to do what a reasonable deci- 
sion-maker would have done from the outset. Labor engages in sev- 
eral other litigation tactics that cause delay, including implausible 
interpretations of the law and the facts. Each day of delay makes 
an eventual Court victory less meaningful for the workers. 

The problems with Labor’s investigations and subsequent litiga- 
tion tactics are widespread. My written testimony contains excerpts 
from several CIT judges criticizing Labor on this score. The Judici- 
ary has done its level best, but the problem persists and has per- 
sisted irrespective of which party occupies the Executive Branch. 
So in my view, the solution requires legislative pressure and 
changes to the law. 

To conclude, the biggest problem is ETA’s conduct and approach 
to investigations, and fixing this does not require any changes to 
the law. Congress simply must hold the agency accountable. Sev- 
eral changes to the law could help, including establishing swift and 
strict timeframes, allowing for more meaningful participation by 
the workers and their counsel in remand proceedings, and clari- 
fying that the CIT has the authority to order Labor to certify work- 
ers. 

Thank you, Mr. Chairman and Members of the Committee, for 
affording me the honor of representing the interests of hard- 
working men and women of America who have been failed by the 
very agency that Congress designated to protect their interests. 

[The prepared statement of Mr. Morgan follows:] 

Prepared Statement of Frank H. Morgan 

Good afternoon Mr. Chairman and Members of the Committee. My name is Frank 
Morgan and I am an attorney at the law firm of White & Case LLP where I practice 
primarily in the area of international trade disputes. My remarks today are nec- 
essarily my own and do not reflect the views of my firm or our clients. I thank Mi- 
chael O’Connor and Sara Sargeantson, two summer associates at my firm whose as- 
sistance made this testimony possible. 

Thank you for inviting me to offer my experience and to convey the concerns of 
the many frustrated workers who have unsuccessfully petitioned the Employment 
and Training Administration (“ETA”) of the Department of Labor for trade adjust- 
ment assistance (“TAA”).i The primary mission of the Department of Labor is to 
protect and promote the American worker’s interests. It should go without sa3dng 
that in administering TAA, the ETA must act with the utmost regard for the Amer- 
ican workers who seek assistance. But, all too often, the ETA fails to do so. And 
regardless of one’s views about international trade, ensuring that workers who are 
adversely affected by trade get prompt retraining and transitional assistance is a 


1 Throughout my testimony, I refer interchangeably to the agency as “the ETA” or Labor. 
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no brainer. In preparing this testimony I came across a startling statistic: from 
2002-2005, approximately 45 TAA cases were litigated, and in all but four. Labor 
ultimately certified the workers. That is shocking and it shows that Labor is not 
fulfilling the responsibilities that Congress entrusted to it. 

Before I joined White & Case, I served as a law clerk to the Honorable Judith 
M. Barzilay at the U.S. Court of International Trade (“CIT”). It was during my 
clerkship that I first encountered the difficulties unsuccessful TAA petitioners face. 
In addition to working for an outstanding jurist, I had the privilege of knowing 
many other judges on the court. A review of their decisions reflects just how frus- 
trated and disturbed most (if not all) of the CIT judges are with ETA’s handling 
of TAA cases. Among a frustrated bench, Judge Delissa A. Ridgway stands out for 
her efforts to call attention to the problem and to catalogue the breadth and endur- 
ing nature of it. Attachment 1 of my written testimony contains Judge Ridgway’s 
decision in Former Employees of BMC Software, Inc. v. U.S. Sec’y of Labor, 454 F. 
Supp.2d 1306 (Ct. Inti Trade 2006) which is a must read for anyone that is con- 
cerned about this problem. My remarks today are mere footnotes to the expert treat- 
ment Judge Ridgway already has given to the topic. 

I. DIFFICULTIES FACED BY THE UNSUCCESSFUL TAA PETITIONER 

My testimony focuses on the unsuccessful TAA applicant hoth at the agency level 
and in the subsequent battles to use the judicial process to overturn an incorrect 
agency decision. Without question (as I am sure Labor would be quick to note), 
many workers are successful in petitioning for TAA. But — even if Labor reaches the 
correct result much of the time — the workers who succeed at the agency level are 
the easy cases, where little or no independent inquiry by the agency is necessary: 
the cases where it would be patently obvious to anyone that the workers satisfy the 
criteria for TAA certification; the cases where the workers have themselves compiled 
and neatly served up for Labor’s convenience all the evidence required to support 
certification; and (perhaps) the cases where certification of the workers is the politi- 
cally expedient thing to do. 

The problem arises in all the other cases: the cases where it is not immediately 
obvious whether the workers are entitled to TAA, where all the evidence is not 
served up to the agency on a silver platter — the cases where a true investigation 
is required. These are the cases where the agency fails the workers. Labor often 
reaches the wrong result because it has conducted an inadequate investigation. It 
is one thing to deal with the easy cases, and an entirely different one to resolve 
those that require a deeper investigation. But Congress did not intend for Labor to 
shirk the difficult investigations. 

Of course, the statute does not entitle every petitioning worker to be certified for 
TAA. But, as the Court’s opinion in BMC emphasized, “every worker is entitled to 
a thorough agency investigation of his or her claim — without being forced to resort 
to the courts. The law mandates no less.”^ It is for these reasons that I believe my 
focus on the unsuccessful TAA applicant is appropriate. 

In order to understand the difficulties unsuccessful TAA applicants face, it is nec- 
essary to understand how a case starts, proceeds through the ETA, and how it may, 
eventually, end up in the judicial system. TAA initially is sought at the agency level, 
specifically, at the ETA. A petition for TAA generally is filed by three or more work- 
ers who have been laid off by a firm, a union representing workers that have been 
laid off, or the firm that has laid off workers. Eligibility for TAA is governed by stat- 
ute. To grossly summarize the law. Labor is supposed to certify workers for TAA 
if one of the following three conditions is met: 1) there has been an increase in im- 
ports that caused job losses, or 2) the workers’ firm shifted production to a country 
that has a free trade or other preferential trade agreement with the United States, 
or 3) the workers’ firm shifted production to a foreign country and there have been 
subsequent imports of that product into the U.S. market.^ If Labor does not certify, 
the workers have the right to appeal that decision to the CIT. I know that this com- 
mittee has been examining the effects of globalization, and I thought the Members 
might be interested to know that appeals involving a shift in production to a foreign 
country have accounted for approximately 22 of 40 appeals filed with the CIT since 
2005. 


^Former Employees of BMC Software, Inc. v. U.S. Sec’y of Labor, 454 F. Supp.2d 1306, 1357 
(Ct. Int’l Trade 2006) {quoting 29 C.F.R. §90.12). 

3 Workers who are employed by a firm that supplies components to a firm that has been cer- 
tified for TAA also may be elipble. See 19 U.S.C. § 2272(b). Please see Attachment 2 for the 
full text of the statutory provision governing eligibility for TAA. 
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A. Difficulties for TAA Petitioners at the Agency Level 

At the agency level, TAA petitioners almost never have counsel representing 
them. As a consequence, individuals who often have little or no experience with fed- 
eral law and agency regulations are largely rel 3 dng on the ETA to perform its func- 
tions with the utmost regard for protecting their interests. Indeed, as the BMC opin- 
ion pointedly observes, that is precisely the situation that Congress contemplated: 

Congress designed TAA as a remedial program, recognizing that petitioning 
workers would be (by definition) traumatized by the loss of their livelihood; that 
some might not be highly-educated; that virtually all would be pro se; that none 
would have any mastery of the complex statutory and regulatory scheme; and 
that the agency’s process would be largely ex parte. Congress did not intend the 
TAA petition process to be adversarial. Nor did Congress intend to cast the 
Labor Department as a ‘defender of the fund,’ passively sitting in judgment, rul- 
ing ‘thumbs up’ or ‘thumbs down’ on whatever evidence petitioning workers 
might manage to present. 

Quite to the contrary, the Labor Department is charged with an affirmative ob- 
ligation to proactively and thoroughly investigate all TAA claims filed with the 
agency — and, in the words of its own regulations, to ‘marshal all relevant facts’ 
to make its determinations."* 

Because counsel does not become involved until much later in the process we typi- 
cally only see the shortcomings in Labor’s initial investigations after the case has 
been appealed to the CIT — and the shortcomings can be tremendous. For example, 
in the first TAA case that I litigated, the ETA determined based on inconclusive and 
inaccurate information that the workers were service providers, and denied TAA on 
those grounds. It took almost four years and several court orders to get the ETA 
to correct that decision. Unfortunately, by that point, TAA was meaningless for my 
clients. For TAA to serve its intended purpose, the system has to function properly 
at the agency level. As I will discuss later, this will not occur until the ETA fully 
accepts the mandate that Congress has given it to conduct a full and thorough in- 
vestigation — in every case. 

Congress has not set forth specific instructions on how Labor is to conduct its pro- 
ceedings, but Congress has clearly expressed its intent that Labor is to conduct an 
investigation.^ By providing Labor with the power to subpoena witnesses and docu- 
ments, Congress evinced a clear intent that the investigation should not be cursory.® 
Labor’s investigations, however, are often pro forma at best, and fall far short of 
what Congress intended. 

In addition to mandating that Labor conduct an investigation. Congress has rec- 
ognized that the ETA must conduct its investigation swiftly, providing Labor with 
40 days to determine whether the petitioners are eligible for TAA.'^ In fact. Congress 
shortened the period to 40 days from 60 days in 2002. Yet Labor, by regulation, has 
granted itself fhe authority to conduct reconsideration proceedings that can greatly 
extend the time for making its “final” determination beyond 40 days.® If a worker 
chooses to pursue this process, it can add up to 90 additional days to the process 
at the agency level.® 

It is deeply disturbing — and, likely, telling — that the standard form letter that 
Labor uses to inform workers that their TAA petition has been denied advises the 
workers only of the ability to seek administrative reconsideration before the agency, 
and conveniently fails to inform them of their right to seek immediate judicial re- 
view instead.*® The vast majority of unsuccessful TAA petitioners simply end the 


^Former Employees of BMC Software, Inc. v. U.S. Sec’y of Labor, 454 F. Supp.2d 1306, 1357 
(Ct. Inti Trade 2006) {quoting 29 C.F.R. §90.12). 

^See 19 U.S.C. § 2271(a)(3) (requiring Labor to publish notice of the initiation of an investiga- 
tion). 

«See 19 U.S.C. § 2321(a). 

’’See 19 U.S.C. § 2273(a). 

29 C.F.R. §90.18. While Labor claims that the authority to conduct an administrative 
reconsideration is provided for by the Trade Act of 1974, as amended, my colleagues and I have 
been unable to locate the relevant provision in the statute. 

®See 29 C.F.R. §§ 90.18(c)&(g) (providing Labor with 15 days to decide whether reconsider- 
ation is warranted and, if so, 45 additional days to make the determination). In my view, the 
investigation that Labor performs on reconsideration is equally inadequate, so the additional 
time provides a TAA applicant with little benefit, and merely delays the time before an appeal 
is made. 

*®My understanding is that Labor used to inform petitioners of that right and its omission 
from current notifications can only be taken as an attempt to limit petitioners’ right to avail 
themselves of the judicial system. 
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process at this point, unaware of their right to appeal or too exhausted and frus- 
trated to continue. 

For the unsuccessful TAA petitioners with any fight left in them, there is one last 
hurdle, the 60 day deadline for filing an appeal at the CIT.ii This deadline is ex- 
tremely short especially when considering that most aggrieved persons are not rep- 
resented by an attorney. Congress should consider extending the time for filing an 
appeal to reflect this reality. 

B. Difficulties Faced After the Administrative Process Has Concluded and Litigation 
Begins 

Once a TAA case gets to the CIT, it takes too long to litigate, and — even then — 
the ETA generally fails to carry out its responsibilities with the utmost regard for 
the workers. Fully litigated TAA cases from 2005 to present took an average of 354 
days to resolve, with one case lasting 954 days, or a little over two and one-half 
years. As I mentioned earlier in my testimony, the first case I litigated took four 
years to resolve. In my case and in at least 15 of the cases litigated since 2005, 
there was a change in Labor’s decision. Instead of receiving TAA within 40 days, 
as Congress intended, these workers were unjustly denied TAA for far too long, and 
all because Labor’s investigation was inadequate. During this time, those unsuccess- 
ful TAA petitioners suffered the full brunt of the adverse effects attendant to being 
laid off, and even though the court action was successful, it can never remedy the 
harm that workers suffer due to delay in receiving the TAA benefits to which they 
were entitled. 

As the CIT observed in the Chevron case, the consequences of agency delays in 
certification can be profound — sometimes, quite literally, life-or-death: 

There is a very human face on [TAA cases]. Workers who are entitled to trade 
adjustment assistance benefits but fail to receive them may lose months, or 
even years, of their lives. And the devastating personal toll of unemployment 
is well-documented. Anxiety and depression may set in, with the loss of self- 
esteem, and the stress and strain of financial pressures. Some may seek refuge 
in drugs or alcohol; and domestic violence is, unfortunately, all too common. The 
health of family members is compromised with the cancellation of health insur- 
ance; prescriptions go unfilled, and medical and dental tests and treatment 
must be deferred (sometimes with life-altering consequences). And college funds 
are drained, then homes are lost, as mortgages go unpaid. Often, marriages 
founder. 

The bottom line is this: Where displaced American workers seeking TAA benefits 
are concerned, litigation will never be an adequate substitute for Labor doing its job. 
For this reason, it is imperative for Labor to conduct a proper investigation in the 
first instance. 

In large measure, Labor creates the delays in the litigation process by: 1) seeking 
a voluntary remand in virtually every case that is appealed, 2) making excessive 
requests for extensions, 3) failing to conduct the type of investigation (in the first 
instance and in response to court ordered remands) that Congress contemplated, 4) 
failing to interpret the statute in a good faith manner, consistent with the remedial 
nature of the TAA statute, 5) failing to concede that cases with similar facts should 
be resolved in a similar manner, and 6) failing to respect the CIT’s authority. These 
failings suggest to me, and I am not alone in this view, that Labor is defaulting 
on its obligations to fulfill the responsibilities that Congress entrusted to it. 

1. Labor Often Uses Voluntary Remand Proceedings to Support its Original Deter- 
mination 

In the cases I have litigated, the ETA has sought consent to conduct what is re- 
ferred to as a voluntary remand proceeding. This means that Labor is asking the 
court for permission to conduct additional fact finding, clarify areas of confusion, 
and reconsider its decision. In other words, Labor is admitting that it did not do 
a proper investigation in the first instance. Moreover, in other cases that I have re- 
viewed, it appears that Labor seeks a voluntary remand in almost every case. In 
contrast, other agencies that appear before the CIT rarely ask for voluntary re- 
mands. In short, the ETA’s own actions at the CIT demonstrate that it is not con- 
ducting a proper investigation in the first instance. 


iiSee 19 U.S.C. § 2395(a). 

^^Former Employees of Chevron Prods. Co. v. U.S. Sec’y of Labor, 298 F. Supp. 2d 1338, 1349 
(2003). 
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Adding to this frustration is the fact that Labor often does not conduct a better 
investigation after asking for the remand. Often the ETA conducts the remand in- 
vestigation with an aim towards “bullet proofing” its original decision, For exam- 
ple, in the Former Employees of Merrill Corporation Labor asked for 90 days to re- 
consider its original determination, the plaintiffs consented and the CIT granted the 
request. A fundamental issue was whether the workers produced an article. Labor 
had originally contended that the workers provided a service; and thus, were not 
eligible for TAA. Yet in the voluntary remand proceeding, and despite requests that 
it do so. Labor did not even examine whether the workers’ firm produced printed 
materials which would have qualified as articles. As the CIT noted, “Labor failed 
to undertake even a minimal investigation of Merrill’s production of printed matter. 
The record is devoid of any information concerning the percentage of [printed docu- 
ments].” 

2. Labor’s Requests for Extensions Are Excessive 

As I have explained earlier in my testimony, the TAA statute reflects Congress’ 
considered judgment that 40 days is ample time for Labor to complete a thorough 
investigation of even the most complex TAA petition. But not only is the agency fail- 
ing to fulfill that mandate, it is routinely seeking periods far in excess of 40 days 
to conduct its remand investigation — precious time on top of the time the ETA al- 
ready had to conduct the initial investigation. In short, the agency’s dilatory conduct 
in the course of litigation greatly compounds and exacerbates the effects of its fail- 
ures and omissions in the conduct of its initial investigation. For the unsuccessful 
TAA petitioner, the feeling of frustration and anger builds each time Labor seeks 
an extension. 

I have been involved in litigation (either in private practice or as a law clerk) with 
almost every agency over which the CIT has jurisdiction. Parties (both private and 
government) often seek extensions of time to perform certain acts. But Labor stands 
out both in terms of the number of extensions requested and the apparent lack of 
need for them. In the Former Employees of Merrill Corporation litigation. Labor 
sought two extensions of time to file various remand results. Like Charlie Brown 
hoping to finally kick the football, we consented in the belief that Labor needed the 
time and was acting in good faith. Yet this proved not to be the case, as Labor 
reached the same result over and over. 

In the TAA case I am currently litigating. Labor sought a voluntary remand 
(which it originally had 60 days to complete) and then asked for two extensions of 
time to file the remand results. We consented to the first because a legitimate rea- 
son was provided. We objected to the second because it was requested in the after- 
noon on the very day the remand determination was supposed to be filed with the 
CIT, and Labor did not even offer a reason for making the request. Labor eventually 
filed its remand determination with the CIT, again denying eligibility. We were dis- 
appointed with the result but not surprised given Labor’s track record. What out- 
raged us was what Labor did in those 70 days: seven e-mail messages (four of which 
were non-substantive), a few voice mail messages, and a visit to a website. This did 
not require seven days, much less 70. 

Again, these are not isolated incidents. Labor typically has requested at least one 
extension in each fully litigated case since 2005, and has requested as many as six 
extensions in a single case. The requests averaged approximately 20 days each but 
some were as long as 90 days. This is troubling because the extension follows on 
what are almost always 60 or 90 day periods that already had been given to Labor. 
In my experience, other agencies do not request so many extensions for such lengths 
of time, and when they do, it is usually because the private parties also need addi- 
tional time. 

3. Labor Does Not Conduct Investigations in the Manner Congress Contemplated 

As I discussed earlier. Labor does not conduct an adequate investigation in the 
first instance. In my experience, this does not change even after the case reaches 
the CIT. The ETA’s failure to conduct an adequate investigation causes significant 
delays in the resolution of a CIT proceeding. 


I discuss below, even when the remand proceeding is ordered by the CIT, Labor sets 
out to justify its original determination. 

Former Employees of Merrill Corp. v. U.S. Secy of Labor, Slip Op. 04-2, 2004 WL 34548 
(Ct. Int’l Trade Jan. 4, 2004). 

Former Employees of Merrill Corp. v. U.S. Sec’y of Labor, 387 F. Supp. 2d 1336, 1346 (Ct. 
Int’l Trade 2005). 

Labor’s counsel also sought extensions for various reasons. While the reasons given were 
understandable, the combined effect was to significantly delay the resolution of the case. 
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First, the amount of information that Labor obtains is insignificant and insuffi- 
cient to resolve the issues that are presented in most cases. In the cases I have liti- 
gated, the investigation mainly consisted of a few e-mail messages and a few phone 
conversations. The agency record, even after several remand investigations, often 
consists of fewer than fifty pages after accounting for duplicative material. More- 
over, when information supports a negative determination. Labor accepts it without 
question. 

In contrast, other agencies with which I am intimately familiar (such as the Inter- 
national Trade Commission (“ITC”) and Department of Commerce (“DOC”)) obtain 
far more information in similar time frames, and critically assess it. I am convinced 
that Labor does not seek more information, and does not conduct the kind of inves- 
tigation that Congress intended for fear that it will undercut the decision not to cer- 
tify. 

Second, Labor does not conduct its investigations in a manner that gives counsel 
for the workers a meaningful opportunity to participate. Labor does not provide in- 
formation to counsel for the workers as it is obtained, but only after Labor has made 
and submitted its remand determination to the CIT. In contrast, the ITC and DOC 
release information that is submitted to the agency (or obtained by it) to parties on 
the same day or shortly thereafter. The ex parte nature of Labor’s investigation, 
even within the context of an appeal, means that the workers’ first opportunity to 
challenge the relevance, accuracy, and completeness of the information is after the 
case re-commences at the CIT. Not only does this cause further delay, but it sug- 
gests that Labor is not interested in arriving at the correct result. Counsel for em- 
ployees of IBM referred to the manner in which Labor conducts its remand inves- 
tigations as a “sham which lacked transparency and was conducted to reach a pre- 
determined negative result.” Again, this suggests that Labor is not acting in ac- 
cordance with the utmost regard for the workers, which is the mission that Con- 
gress entrusted to it. Indeed, when workers succeed in achieving TAA certification 
through litigation, it is only because the workers and their counsel have provided 
evidence to the ETA, which the ETA appears to be wholly unwilling to obtain on 
its own. Accordingly, Labor’s standard practice of excluding the workers and counsel 
from playing an active role in the remand investigation in effect postpones an accu- 
rate determination on the workers’ entitlement to TAA benefits, and is indefensible. 

Third, Labor arbitrarily relies on information that supports its decision to deny 
TAA certification, and disregards that which does not. For example, the CIT has 
criticized Labor for over-reliance on employer provided information that supported 
no certification for TAA when there was contradictory information submitted by the 
workers that contradicted it and supported certification, If Labor uniformly relied 
on employer information at least there would be consistency, but even this is not 
the case. In the cases I have litigated, the employer generally was supportive of the 
workers’ request for TAA, and in one instance, the employer even filed the TAA pe- 
tition and continued to press for Labor to find that the employees were eligible. 
Labor chose to ignore the employers’ statements and information favorable to TAA 
certification. Yet had the employers submitted information unfavorable to certifi- 
cation, I suspect Labor would have relied on the information. Again, Labor’s pattern 
of seizing on any evidence that supports its decision to deny benefits — and its utter 
disregard for that evidence which supports certification — demonstrates a lack of 
good faith in resolving the dispute and adds to the delay in the resolution of the 
case. 

4. Labor Arrives at Interpretations of the Statute that Do Not Reflect a Good Faith 
Effort to Resolve the Problem 

The agencies that I primarily appear before (the ITC and DOC) almost always 
offer well-reasoned views in their interpretations of the statute. Even when I have 
occasion to challenge the reasonableness of an ITC or DOC interpretation, I have 
never faced one as absurd and unreasonable as the one Labor offered in Former Em- 
ployees of Merrill Corporation. 

My clients in that case produced financial documents (SEC filings, annual reports, 
etc.) for many different customers. The firm shifted certain functions (typesetting, 
proof reading, formatting) to India, and the finished financial document was im- 
ported into the United States. After the firm shifted that aspect of production off- 
shore, it laid off the workers who had performed those functions. Following several 
court ordered remands, and years into the case, Labor found a new and previously 


Former Employees of IBM Corp. v. U.S. Sec’y of Labor, 483 F. Supp. 2d 1284, 1287 (Ct. Int’l 
Trade 2007 (quoting Plaintiffs’ brief). 

Former Employees of BMC Software, Inc. v. U.S. Sec’y of Labor, 454 F. Supp. 2d 1306, 
1328-36 (Ct. Int’l Trade 2006). 
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unarticulated reason for denying TAA to my clients. Labor reasoned that the arti- 
cles my clients produced were not like or directly competitive with the imported ar- 
ticles, 

The ETA took the position that each financial document was unique. For example, 
an annual report for Microsoft was not like or directly competitive with an annual 
report for Apple, and even quarterly financial reports were not like or directly com- 
petitive with one another because they contained different financial data from dif- 
ferent reporting periods. On the basis of this tortured reasoning. Labor argued that 
the workers who lost their jobs after the shift to India were not eligible because 
each and every article they produced was unique, and thus did not fall within the 
meaning of “like or directly competitive” as Labor interpreted the term. Nonsense, 
as the CIT astutely noted. Nowhere did Congress (or even Labor) restrict TAA eligi- 
bility “to workers engaged in mass-production to the exclusion of workers whose out- 
put may require skills, training, and expertise necessary to produce custom-made 
articles.”^® I believe that Labor’s reliance on tortured interpretation of the statute 
to defend a negative decision shows how deep the problems are in the ETA’s admin- 
istration of the statute. Again, this is not a unique instance of Labor engaging in 
an absurd interpretation of the statute in order to reach Labor’s desired result. The 
CIT chastised Labor in another case as follows: “To put it bluntly, the Labor Depart- 
ment’s pinched, formalistic analysis verges on intellectual dishonesty.” 

5. Labor Does Not Concede that Cases with Similar Facts Should Have Similar 
Outcomes 

Another disturbing trend that adds to the unsuccessful TAA petitioners’ plight is 
the unwillingness of the ETA to acknowledge that similarly situated applicants 
should receive the same treatment. Labor ignored this basic tenet of law in Former 
Employees of Merrill Corporation. During the course of that multi-year litigation, 
but in a different case. Labor announced a change in policy that recognized certain 
products could be considered articles even if the goods were intangible, and workers 
manufacturing them would thereby qualify for TAA. Labor, however, did not notify 
the CIT of this change — that burden fell on the workers. Upon learning of this pol- 
icy change, the CIT ordered Labor to reconsider its decision.^® Incredibly, Labor 
again denied certification (as noted above, on the grounds that the articles were 
unique). But this time. Labor ignored its practice in still a different case in which 
it had certified workers who produced custom logos, which — by definition — were 
unique.®® In other words. Labor twice in the same proceeding failed to accord a simi- 
lar outcome to similarly situated individuals. Labor’s failure in this regard is not 
unique, as the CIT has expressed a similar concern in three recent cases. 

6. Labor Appears to Lack Respect for the CIT’s Authority 

In the cases in which I have been involved, and in analyzing many CIT decisions, 
it is evident to me that Labor has little respect for the CIT’s authority. Short of 
holding Labor officials in contempt, there is little the CIT can do to remedy this sit- 
uation. In my view, this is partly responsible for the untenable situation that exists 
today, where Labor strives to maintain its original determination without regard to 
the duty prescribed by Congress to conduct TAA cases with the utmost regard for 
the workers. 

Labor, itself, has argued that the CIT has no authority to order the certification 
of workers, and that Labor, alone, can do so. For support. Labor cites two statutory 
provisions. The first states that Labor’s factual findings are conclusive if they are 
supported by substantial evidence.®"*^ The second states that the CIT may not grant 
an injunction or issue a writ of mandamus in an appeal of Labor’s denial of TAA.®® 
Taken together, Labor reads these provisions to mean that there can only be an 
endless back and forth between the agency and the court until one side surrenders. 
At no point, in Labor’s view, does the CIT have authority to order certification. The 
consequence of this battle of wills is delay in the final resolution of the case and 


took several CIT orders just to get Labor to grudgingly accept that my clients produced 
an article. 

Former Employees of Merrill Corp. v. U.S. Sec’y of Labor, 483 F. Supp. 2d 1256, 1268 (Ct. 
Int’l Trade 2007). 

Former Employees of IBM v. U.S. See’y of Labor, 483 F. Supp. 2d 1284, 1326 (Ct. Int’l 
Trade 2007). 

®®See Former Employees of Merrill Corp. v. U.S. Sec’y of Labor, Slip Op. 06-72, 2006 WL 
1491616 (Ct. Int’l Trade May 17, 2006). 

^^Former Employees of Merrill Corp. v. U.S. Sec’y of Labor, 483 F. Supp. 2d 1256, 1268-69 
(Ct. Int’l Trade 2007). 

2“ See 19 U.S.C. § 2395(b). 

25 See 28 U.S.C. § 2643(c)(2). 
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issues that already had been settled during a prior segment of the same proceeding 
often are reargued.^® 

Common sense dictates that Labor’s view is incorrect. Congress must have in- 
tended for meaningful judicial review and for the courts to have the authority to 
ensure that their rulings were implemented. This is evident from the fact that Con- 
gress created three levels of judicial review of Labor decisions including the CIT, 
the Court of Appeals for the Federal Circuit, and, ultimately, the Supreme Court.^'^ 
Yet Labor’s position is that if Labor decides not to change its decision, not one of 
the three reviewing courts can do anything about it. 

III. THE PROBLEMS WITH LABOR ARE WIDESPREAD 

My testimony thus far has focused primarily on my own experience. The following 
quotes are intended to show the Committee the breadth of the problem. In my expe- 
rience, some CIT judges direct occasional harsh words towards the government 
agencies that appear before it. But I am unaware of an agency that has received 
more uniform criticism from so many different judges. To me, this is further evi- 
dence of the severity of the problem with the ETA’s investigations. 

The following quotations are taken from two opinions by Judge Ridgway in which 
she catalogued the court’s various criticisms of Labor’s investigations. 

A. Former Employees of BMC Software, Inc. v. U.S. Sec’y of Labor, 454 F. Supp. 

2d 1306, 1313 N.IO (Ct. Int’l Trade 2006). 

• agency’s investigation was “merely perfunctory,” and petition was denied 
based on only “scant evidence;” action remanded to agency with instructions 
to supplement “shockingly thin” record of investigation^® (Judge Barzilay) 

• agency’s determination both “betrays . . . [any] understanding of the industry 
it is investigating and the requirements of the [TAA statutef’ and “failed to 
make reference to relevant law . . ., including Labor’s own regulations on the 
matter;” and, although agency was granted three extensions of time to file re- 
sults of second remand, remand results nevertheless still failed to comply 
with court’s remand instructions^® (Judge Pogue) 

• “Labor repeatedly disregarded evidence of critical facts,” “refused to accept in- 
formation submitted by [the petitioning workers], which allegedly contra- 
dicted statements made by [company] officials,” “rel[ied] on incomplete and al- 
legedly contradictory information to support its position,” and ultimately 
“failed to provide any analysis regarding the change in its position to certify 
[the workers] as eligible”®® (Judge Carman) 

• agency’s finding “is not only unsupported by substantial evidence, but is con- 
tradicted by the scant evidence” that exists®^ (Judge Eaton) 

• because “Labor never acknowledged its receipt of [the workers’] petition and 
wholly failed to initiate an investigation thereof,” “the displaced workers’ 
claims were ignored for over three months;”’ once initiated, “[t]he entire in- 
vestigation consisted of two communications with only one individual, [the 
company’s] HR manager;” and even “the investigation upon [the workers’ re- 
quest for] reconsideration was perfunctory at best” ®® (Chief Judge Restani) 

• “the entirety of the Labor Department’s initial investigation consisted of for- 
warding the standard [form questionnaire]” to company official, with no fol- 
low-up by the agency, “even though the company’s responses . . . were, in a 
number of instances, ambiguous or inconsistent, and called for clarification;” 
“Moreover, the agency’s investigation conducted in response to the Workers’ 
request for reconsideration was little more than a rubber stamp of its initial 
Negative Determination,” “consist[ing] — in toto — of two phone conversations 


See Former Employees of Merrill Corp. v. U.S. Sec’y of Labor, 483 F. Supp. 2d at 1266 n.7 
(stating “This Court does not appreciate Labor’s attempt to reargue this point in the third re- 
mand results.”). 

27 See 19 U.S.C. § 2395(c). 

Former Employees of IBM Corp., Global Servs. Div. v. U.S. Sec’y of Labor, 387 F. Supp. 2d 
1346, 1350-51, 1353 (Ct. Int’l Trade 2005). 

Former Employees of Murray Engineering, Inc. v. Chao, 358 F. Supp. 2d 1269, 1274, 1275 
n. 10 (Ct. Int’l Trade 2004). 

Former Employees of Tyco Electronics v. U.S. Dep’t of Labor, 350 F. Supp. 2d 1075, 1089 
(Ct. Int’l Trade 2004). 

^^Former Employees of Ericsson, Inc. v. U.S. Sec’y of Labor, Slip Op. 04-130, 2004 WL 
2491651 at *5 (Ct. Int’l Trade Oct. 13, 2004). 

^^Former Employees of Sun Apparel of Texas v. U.S. Sec’y of Labor, Slip Op. 04—106, 2004 
WL 1875062 at *6-7 (Ct. Int’l Trade Aug. 20. 2004). 
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with company officials on a single day, which were in turn documented in two 
memoranda that, together, constituted a mere three sentences”^® (Judge 
Ridgway) 

B. Former Employees of Ameriphone, Inc. v. U.S., 288 F. Supp. 2d 1353, 1355 N.3 
(Ct. Int’l Trade 2003). 

• castigating agency for “a sloppy and inadequate investigation” which was “the 
product of laziness,” and holding that a fourth remand would be “futile” 
(Judge Tsoucalas) 

• characterizing agency’s actions as “unreasonable” and its investigation as 
“misguided and inadequate at best” where agency, inter alia, failed to clarify 
important aspects of information provided by company, relied on company’s 
unsubstantiated statements on critical point, and ignored other relevant in- 
formation's (Judge Goldberg) 

• “conclud[ing] that Labor . . . conducted an inadequate investigation and 
analysis of the plaintiffs as ‘production’ workers” and, similarly, that “Labor’s 
service worker [analysis was] inadequate”®® (Judge Musgrave) 

With so many well-respected jurists of the same mind on this issue, there is no 
question in my mind that my clients’ painful experiences are not unique — they are 
suffered by all unsuccessful TAA applicants. 

IV. COMMON MISUNDERSTANDINGS ABOUT PROBLEMS WITH LA- 
BOR’S ADMINISTRATION OF TAA 

In discussions that I have had with my colleagues over the years, it occurs to me 
that there are a number of misunderstandings that attempt to explain (or even jus- 
tify) the inadequacy of Labor’s investigations (both at the agency level and in subse- 
quent litigation). Generally, the misconceptions fall into one of the following three 
categories: 1) Labor receives inadequate funding for the TAA program, 2) Labor fol- 
lows the wishes of the company that has laid off the workers, and 3) Labor has the 
same track record as the other agencies that appear before the CIT. My reason for 
addressing these misconceptions is that I believe each, in its own way, suggests that 
some factor, other than sheer unwillingness explains the ETA’s action. In my view, 
there is no valid excuse for the appallingly low quality of Labor’s investigations. 

A. Inadequate Funding or Lack of Resources Cannot Explain Labor’s Stance 

There is little question that Labor has limited resources in terms of staff, funds, 
and even the time it is given to conduct its investigations. At first glance, these 
would appear as a reasonable basis for excusing Labor’s shortcomings. On closer in- 
spection, the above factors cannot explain or justify Labor’s failure to investigate 
TAA cases in the manner Congress intended. 

First, Congress has directed Labor to evaluate a worker’s eligibility for TAA 
through an investigation that should consist of gathering all relevant evidence and 
applying the law to the facts found. Labor, surely, does not have the time or re- 
sources to compile the same extensive records as do other agencies such as the ITC 
and DOC. If Labor needs more than just the handful of investigators that it has, 
it should ask for them. To my knowledge. Labor has not done so. But even with 
the resources Labor does have, surely the agency could do far more than sending 
a few e-mail messages and making a few phone calls, especially in the context of 
a remand proceeding. Not allowing parties to meaningfully participate in the re- 
mand investigation, which would greatly improve the information gathering, also is 
not a question of resources. As I have previously discussed. Labor’s failure to con- 
duct the kind of investigation Congress intended is because the agency has lost 
sight of the need to hold the interests of the workers in the utmost regard. 

Second, Congress did not intend for funding concerns to drive Labor’s determina- 
tions on TAA eligibility. Instead, Congress spelled out the conditions for eligibility 
and specified that if those conditions were satisfied. Labor was to certify the work- 


^^Fornier Employees of Ameriphone, Inc. v. U.S., 288 F. Supp. 2d 1353, 1358-59 (Ct. Int’l 
Trade 2003). 

^‘^Former Employees of Hawkins Oil and Gas, Inc. v. U.S. Sec’y of Labor, 814 F. Supp. 1111, 
1115 (Ct. Int’l Trade 1993). 

^^Former Employees of Swiss Indus. Abrasives v. U.S., 830 F. Supp. 637, 641-42 (Ct. Int’l 
Trade 1993). 

^^Former Employees of Pittsburgh Logistics Sys., Inc. v. U.S. Sec’y of Labor, SLIP OP. 03- 
111, 2003 WL 22020510 at ’*11 (Ct. Int’l Trade 2003). 
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ers for TAA. To the extent Labor is making determinations on eligibility based on 
funding concerns, it is at complete odds with Congressional will. 

Third, my view is that Labor’s overall approach to the unsuccessful TAA applicant 
demonstrates a lack of concern for the workers — not a lack of resources. Last minute 
requests for extensions of time, absurd interpretations of the statute, and a general 
unwillingness to accept the ClT’s authority cannot be explained by resource con- 
straints. In fact, by not following the statute and the CIT’s instructions in good 
faith. Labor creates more work for itself — not less. 

B. Labor Follows the Will of the Company that Laid Off the Workers 

The CIT has expressed concern that Labor unquestioningly relies on employer- 
provided information to the exclusion of that provided by employees or other 
sources. In particular, the CIT was concerned that some companies might want 
to avoid the negative publicity that might be associated with laying off workers for 
trade-related reasons.®® As a result, such companies might have an incentive to see 
the petition fail, and would provide information to influence the decision in that di- 
rection. Consequently, if those circumstances were present and Labor accepted the 
information provided by company officials in the face of contradictory information 
provided by the employees. Labor clearly would not be fulfilling its responsibilities. 

While I do not doubt that the court’s concerns were justified in the case before 
it and are present in others, my concern is that Labor seizes on whatever informa- 
tion supports its decision not to certify — irrespective of the source. In the cases I 
have litigated. Labor ignored information provided by company officials, which if 
taken at face value, should have resulted in a certification of the workers for TAA. 
In one case, the company’s human resources department was even responsible for 
filing the petition with Labor. A review of the cases filed at the CIT since 2005 
shows that the company filed the TAA petition with Labor in at least six instances. 
So I do not believe that Labor tends to take the position favored by the firm laying 
off the workers. Rather, Labor relies on information that supports its decision not 
to certify. 

C. Labor Has the Same Track Record as Other Ageneies that Appear Before the CIT 

A number of agencies who enforce and administer the U.S. customs and trade 

laws are frequent litigants at the CIT. While I have not performed an objective as- 
sessment to compare the agencies’ track records, I am able to offer my views based 
on the cases in which I have participated. In most trade and customs cases, the dis- 
pute between the private parties and the government agencies focuses on several 
discrete issues. Rarely (in my own experience, never) are challenges made to the 
overall adequacy of the investigation, and rarely does an agency ask for a voluntary 
remand, thereby conceding a flawed investigation. Even when Labor does not seek 
a voluntary remand, the record is so poorly developed that there is little to do but 
ask the CIT to remand to the agency. 

The large number of remands in TAA cases also makes Labor stand out from the 
other agencies administering the customs and trade laws. In my experience, and in 
all but the most unusual cases, if an ITC or DOC determination is not upheld by 
the CIT without remand proceedings it often is upheld after the remand pro- 
ceedings. But in a TAA case, one must expect that multiple remands are going to 
be necessary just to settle the basic facts, which the CIT has described as the “ping 
pong phenomenon.” 

Finally, there is no question that the CIT has expressed concern with agencies 
besides Labor. But if one looks earlier in my testimony at the excerpts from the 
opinions of a wide range of judges that contain scathing criticisms of the ETA, it 
is clear that Labor is in a class by itself. 

V. SOLVING THE PROBLEMS FACED BY UNSUCCESSFUL TAA PETI- 
TIONERS 

In my view, fixing the existing system will require one significant non-statutory 
change and several statutory ones. Sadly, the biggest obstacle to unsuccessful TAA 
petitioners is the Employment and Training Administration of the Department of 
Labor. Possibly no other change could have as beneficial an effect as holding the 
ETA responsible for conducting a meaningful investigation. The CIT has been tr 3 dng 
to do this, yet the problem persists. As I mentioned earlier in my testimony, for TAA 


See Former Employees of BMC Software, Inc. v. Sec’y of Labor, 454 F. Supp. 2d 1306, 1328— 
37 (Ct. Int’l Trade 2006). 

Former Employees of BMC Software, Inc. v. Sec’y of Labor, 454 F. Supp. 2d 1333 (Ct. 
Int’l Trade 2006). 
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to be effective, Labor has to get it right the first time. Once the court steps in to 
force Labor to do a proper investigation it already is too late. By that time, most 
workers will have suffered the brunt of the adverse economic consequences associ- 
ated with the job loss. While I can diagnose the problem, I cannot prescribe an exact 
cure for a problem that is deeply entrenched and long standing. I do think it will 
require active involvement by the legislature because in my view, the problem has 
persisted irrespective of which political party occupies the White House. In other 
words, I do not believe that a new occupant in the White House, irrespective of 
party, is going to solve the problem without active pressure from the legislative 
branch. 

In terms of legislative changes, I believe the following statutory amendments 
would improve unsuccessful TAA petitioners’ chances of obtaining meaningful relief: 
1) mandatory and swift time frames for judicial resolution of TAA cases, 2) manda- 
tory changes to the manner in which the ETA conducts its investigations, and 3) 
clarifying that the CIT has the authority to order Labor to certify workers for TAA. 

Although it is not common for Congress to impose mandatory time frames on Arti- 
cle HI courts, it is not without precedent. Congress has established express and 
speedy time frames under which the courts must act in laws ranging from the 
Crime Victims’ Rights Act and the Antiterrorism and Effective Death Penalty Act to 
procedures dealing with the disclosure of classified information.^s I do not mean to 
convey the impression that TAA cases rise to the level of severity present in these 
other situations, but Congress created the program because it felt these individuals 
needed help, and if lengthy judicial proceedings are preventing that intent from 
being realized. Congress can impose time limits if it so chooses. 

Another improvement for unsuccessful TAA petitioners would be to require Labor 
to change the manner in which it conducts its investigations. As I have indicated 
throughout my testimony, I do not believe that the manner in which the ETA cur- 
rently conducts investigations is consistent with what Congress intended. Two modi- 
fications would go a long way towards improving the quality of the investigation the 
ETA conducts. First, counsel for the workers should have the right to participate 
and ask questions in any fact-finding missions by Labor, whether conducted tele- 
phonically or otherwise. Second, Labor must provide counsel for the workers with 
the information it obtains on the day it receives the information, or shortly there- 
after. These two changes are needed to ensure that the workers, through counsel, 
have a meaningful opportunity to participate in the remand proceedings. 

Finally, Congress needs to clarify the statute to protect the CIT’s authority. As 
I noted earlier. Labor construes 19 U.S.C. § 2395(b) and 28 U.S.C. § 2643(c)(2) to 
preclude the CIT from having the authority to order Labor to certify workers for 
TAA. As a consequence, litigations drags on endlessly, and getting to a final resolu- 
tion becomes a war of wills. This cannot be what Congress intended when it enacted 
these provisions, and a clear statement to that effect is needed to end this absurd 
impasse. 

Thank you, Mr. Chairman and Members of the Committee, for affording me the 
honor of voicing these concerns on behalf of the countless hardworking men and 
women of America who have been failed by the very agency that Congress des- 
ignated to protect their interests. 


33 See 18 U.S.C. 3771(d)(3); 18 U.S.C. 2339B(f)(5)(B); 28 U.S.C. §2261 et seq. 
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OPINION 

RIDGWAY. Judge. 

In this action, former employees of Houston, Texas- 
based BMC Software, Inc. (“the Workers”) contest 
the determination of the U.S. Department of Labor 
denying their petition for certification of eligibility 
for trade adjustment assistance (“TAA") benefits. See 
Letter to Court from A. Blumraer, dated June 1, 2004 
(“Complaint”); 69 Fed.Ren. 6694. 6695 (Feb. 11. 
2004) (notice of receipt of petition and initiation of 
investigation); 69 Fed.Reu. 11.887. 11.888 (March 
12. 2004) (notice of denial of petition): 69 Fed.Ree. 
20.642 (April 16. 2004) (notice of denial of request 
for reconsideration); A.R. 2-33, 44-45, 53, 56-59.^ 
Jurisdiction lies under 28 U.S.C. S ISSlidVU 
120001 .^ 

I'NI. The administrative record in this case 
consists of two parts-the initial 
Administrative Record (which the Labor 
Department filed with the court after this 
action was commenced), and the 
Supplemental Administrative Record (which 
was filed after the Labor Department's post- 
remand certification of the Workers). 

The two parts of the administrative record 
are separately paginated; both parts 
include confidential business information. 
Citations to the public record are noted as 
“A.R. — ” and “S.A.R.™,” as appropriate, 
while citations to the confidential record 
arc noted as “C.A.R.— ” and “C. S.A.R. — 


FN2. Except as otherwise indicated, all 
statutory cimtions are to the 2000 version of 
the United States Code. 

Now pending before the Court is the Labor 
Department's Notice of Revised Determination on 
Remand (“Revised Remand Determination”), which 
certifies that: 

All workers of BMC Software. Inc., Houston, Texas, 
who became totally or partially separated from 
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employment on or after December 23, 2002, throug)i 
two years from the issuance of this revised 
determination, are eligible to apply for Trade 
Adjustment Assistance under section 223 of the 
Trade Act of 1974. 

69 Fed. Rett. 76.783. 76.784 fPec. 22 , 2004 1. The 
Workers have advised that they are satisfied with that 
certification, albeit with certain reservations. 

Accordingly, with the observations and clariiications 
set forth below, the Labor Department's Revised 
Remand Determination is sustained. 


I. Background 


A. The Trade Adjuslmenl Assistance Laws 


Trade adjustment assistance ("TAA”) programs 
historically have been-and today continue to be- 
touted as the quid pro quo for U.S. national policies 
of free trade. See generally *\iQ^ Former Employees 
of Chevron Prods. Co. v. V.S Sec'v of Labor. 27CIT 
— ■ — ■ 298 F.SuDD.2d 1338. 1349-50 120031 ( 


'^Chevron IIJ" ) (summarizing poli^ underpinnings 
of trade adjustment assistance laws).^ 


FN3,5 ee also Erika Kinetz, "Trading Down: 
The U.S, Shortchanges its Outsourced 
VfofkersCHarper's Magazine, July 2005, at 
62 {“Harper's Magazine’’ ) ("For more than 
forty years, [TAA's] real success has been as 
a political tool: it has kept America from the 
precipice of protectionism and helped to 
preserve the root of the very injustice it was 
meant to heal.... For many Republicans, 
economists, and corporate executives, [the 
cost of the TAA program] is a small price to 
pay for keeping free trade politically 
feasible.’’), 63 (in its inception, TAA 
“served a prominent political function: it 
was created in order to win AFL-CIO 
support for the Trade Expansion Act of 
1962, which led to broad tariff reductions.”); 
Lori G. Kletzer and Howard Rosen, “Easing 
the Adjustment Burden on U.S. Workers,” 
in The United Stales and the World 
Economy: Foreign Economic Policy for the 
Next Decade 316-20 (2005) (“Kletzer & 
Rosen”) (noting, inter alia, that programs 
for assistance to displaced workers have 


been motivated in part by “social and 
political factors,” that Congress has used 
granting of trade negotiating authority as an 
“opportunity to compensate U.S. workers 
potentially adversely affected by any 
resulting changes in foreign competition,” 
that the U.S. Trade Representative “has long 
supported TAA as a means for winning 
congressional support for trade negotiating 
authority,” that expansions of TAA 
programs historically “have been highly 
correlated with congressional consideration 
of trade-liberalizing legislation,” that TAA 
has been considered “as a quid pro quo for 
support on trade-liberalizing legislation,” 
and that die inclusion of TAA reform 
measures in the Trade Act of 2002-which 
renewed the President's trade promotion 
authority (an early, high priority of the then- 
new Administration)-“helped secure the 
votes necessary to pass the Trade Act”); 
Mike Doming, “Trade Assistance Programs 
Fall Short,” Chicago Tribune. Oct. 8, 2005 
(“Chicago Tribune" ) (“During the election 
campaign and again this summer as the 
Bush administration fought for a free trade 
agreement with Caribbean countries, the 
White House regularly extolled its efforts 
[ie.. the availability of TAA] on behalf of 
American workers who lose their jobs to 
foreign competition.”). 

Although TAA was originally “created in 
order to win AFL-CIO support” for free 
trade legislation, the program no longer 
enjoys the broad support of organized 
labor. A recent analysis in Harper's 
Magazine explained: 

TAA has always been a political quid pro 
quo’i little TAA for a lot of trade-that has 
worked to keep markets open. 

But as job growth remains weak and the 
U.S. current-account deficit continues to 
swell, this trade-off looks increasingly 
unfavorable to unionized labor, which has 
long decried TAA as “burial insurance.” 

Harper's Magazine at 63-64. See also, 
eg.. Kletzer &. Rosen at 317-18 (Unions 
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“have always feared that supporting TAA 
could be seen as weakening their position 
against trade liberalization. TAA's link to 
job loss and the modest amount of 
assistance have led unions to characterize 
TAA as ‘burial insurance’ ”); Megan 
Barnett, “Starting Over,” U.S. News 
World Report, May 31, 2004, at 49 
(“TAA is a program with little political 
support. Because retraining displaced 
workers is an integral part of trade policy, 
antitrade' constituents like unions don’t 
actively advocate it.”). 

As UAW V. Marshall explains, “much as the doctrine 
of eminent domain requires compensation when 
private property is taken for public use,” the trade 
adjustment assistance laws similarly reflect the 
country’s recognition “that fairness demand[s] some 
mechanism whereby the national public, which 
realizes an overall gain through trade readjustments, 
can compensate the particular ... workers who suffer 
aljob] loss.” UAW v. Marshall, 584 F.2d 390. 395 
tD.C.Cir.l978V ^ 

FNd. S’ec Brad Brooks-Rubin, “The 
Ceitiflcation Process for Trade Adjustment 
Assistance: Certifiably Broken.” 7 U. Pa. J. 
Lab. & Emn. L. 797. 798 n. 10 (2005 1 
(“Certifiably Broken”) (and sources cited 
there) (“The basic economic policy premise 
for TAA is to ease the costs borne by certain 
workers as a result of trade liberalization. 
While trade liberalization provides 
significant opportunities for many sectors of 
the American economy, inevitably certain 
sectors suffer. TAA and other adjustment 
initiatives were created as a means to assist 
those bearing the burden of freer trade.”); 
Chicago Tribune (“Although most 
economists believe that the nation as a 
whole benefits from freer trade, as 
consumers gain access to cheaper imports 
and exporters gain larger markets, the costs 
are high for workers who lose their jobs in 
the process. Partly to lighten the burden on 
those put out of work for the greater good 
and partly to counter union opposition to 
free trade deals. Congress has provided for 
some type of assistance to workers 
dislocated by foreign trade since the 


1960s.”). 

*1309 In short, absent TAA programs that are 
adequately funded and conscientiously administered, 
“the costs of a federal policy [of free trade] that 
confer[s] benefits on the nation as a whole would be 
imposed on a minority of American workers” who 
lose their jobs due to increased imports and shifts of 
production abroad. Id. See also Former Employees of 
Bell HelicoplerTexlronv, United States, I8C1T 323. 
328-29 (1994) (summarizing policy underpinnings 
and legislative history of TAA). Thus, as a recent 
article in Harper's Magazine explained, “[wjhen he 
introduced TAA, President Kennedy justified the 
program in moral terms”: 

“Those injured by [trade] competition should not be 
required to bear the full brunt of the impact. Rather, 
the burden of economic adjustment should be borne 
in part by the federal government ... [Tjhere is an 
obligation to render assistance to those who suffer as 
a result of national trade policy.” 

Harper's Magazine at 63 {quoting Kennedy). 

rn The trade adjustment assistance laws are 
generally designed to assist workers who have lost 
their jobs as a result of increased import competition 
from-or shifts in production to-other countries, by 
helping those workers “leam the new skills necessary 
to find productive employment in a changing 
American economy.” Former Employees of Chevron 
Prods. Co. V. U.S. Sec'v of Labor. 26 CIT 1272. 
1273. 245 F.SuPD.2d 1312, 1317 (20021 {"Chevron 
I") (quotingS.Rep. ]So. 100-71, at 11 (1987)). As 
expanded in 2002,— today's TAA program*l310 
entitles eligible workers — to receive benefits which 
may include employment services (such as career 
counseling, resume-writing and interview skills 
workshops, and job referral programs), vocational 
training, job search and relocation allowances, 
income support payments (known as “Trade 
Readjustment Allowance” or “TRA” payments), and 
a Health Insurance Coverage Tax Credit. See 
eenerall v\9 U.S.C. $ 2212 et seq. (2000 & Supp. II 
2002).— Since 1974, the Labor *1311 Department 
has been entrusted with the administration of the 
trade adjustment assistance program.— 

FN5. The TAA program was initially 

established by Congress and the Kennedy 
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Administration under the Trade Expansion 
Act of 1962 (Pub.L,87-794), to provide 
assistance to workers who lost their jobs due 
to increased import competition. The 
program was substantially modified by the 
Trade Act of 1974 rPub.L93-6l8') . mi-inter 
a/ia-eligibility requirements were relaxed to 
some degree. In 1981, assistance was 
reduced-e.g., income support was reduced 
from the average manufacturing wage to the 
prevailing unemployment insurance rate, 
and made conditional on enrollment in 
training in certain circumstances (a 
requirement which was further tightened in 
1988). Then, in 1993, Congress enacted the 
North American Free Trade Agreement 
Implementation Act (Pub.L.I03-!821 . 
creating a separate NAFTA-TAA program 
specifically targeting workers displaced as a 
result of trade with Canada and Mexico. See 
generally GAO-04-10I2, “Trade 
Adjustment Assistance: Reforms Have 
Accelerated Training Enrollment, but 
Implementation Challenges Remain,” Sept. 
2004, at 6 (“GAO Report 04-1012”); GAO- 
01-838, “Trade Adjustment Assistance: 
Experiences of Six Trade-Impacted 
Communities,” Aug. 2001, at 5 (“GAO 
Report 01-838”); Kletzer & Rosen at 316- 
18; Harper's Magazine at 63; “ Cercifiablv 
Broken.” 7 U. Pa. J. Lab. & Einp. L. at 802 
& n. 25:Unilecl Shoe Workers of America. 
AFL-CJO V. Bedell. 5 06 F.2d 174. 181-82 
(D.C.Cir. 19731 (tracing legislative history of 
Trade Expansion Act of 1962); Foriin v. 
Marshall. 608 F.2d 525, 528 (1st Cir.i9791 
(summarizing history of 1974 Act, in light 
of 1962 legislation). 

However, the TAA Reform Act of 2002 
(part of the Trade Act of 2002) effected 
what are-by any measure-the most 
sweeping reforms of trade adjustment 
assistance since its inception in 1962, 
See Pub.l... 107-210. 116 Stat. 933 120021. 
Among other things, the TAA Reform Act 
consolidated the TAA and NAFTA-TAA 
programs into a single TAA program, 
reduced the time for a Labor Department 
determination on a petition to 40 days, 
increased the maximum number of weeks 
of TRA payments available (to match the 


maximum number of weeks of training 
available), added new benefits (including 
the Health Coverage Tax Credit), and 
expanded eligibility to include additional 
secondary workers and additional workers 
affected by shifts in production (beyond 
those affected by trade with Canada and 
Mexico, some of whom were eligible for 
NAFTA-TAA benefits). See generally 
GAO Report 04-1012 at 7-11 (including 
Table 1, “Major Changes in the TAA 
Reform Act of 2002,” a side-by-side 
comparison of the existing TAA program 
with the provisions of the predecessor 
TAA and NAFTA-TAA programs); 
Kletzer & Rosen at 319-21; Harper's 
Magazine at 63; “ Certitlahiv Broken." 7 
D, Pa. J. Lab, & Emp, L. at 802 . 

In addition, the TAA Reform Act of 2002 
established as a demonstration project a 
wage insurance benefit for older workers, 
known as the Alternative Trade 
Adjustment Assistance (“ATAA”) 
program. ATAA allows workers aged 50 
or older, for whom retraining may not be 
appropriate, to accept reemployment at a 
lower wage and receive a wage subsidy. 
Workers who qualify for ATAA are 
eligible to receive 50% of the difference 
between their new and old wages, up to a 
maximum of $10,000 over two years. See 
generally GAO Report 04-1012 at 2, 10. 
Older trade affected workers are eligible 
for ATAA only if the TAA petition filed 
with the Labor Department specifically 
requested ATAA certification. Id. The 
petition at issue here did not. 

FN6. For a table succinctly summarizing 

“TAA Eligibility Requirements,” see GAO 

Report 04- 1 0 1 2 at 1 2 (Table 2). 

The criteria for TAA certification as 
“production workers” are codified at 19 
U.S.C. $2272 : 

(a) In general 

A group of workers ... shall be certified ... 
as eligible to apply for adjustment 
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assistance ... if the Secretary determines 
that- 

(1) a significant number or proportion of 
the workers in such workers' firm, or an 
appropriate subdivision of the firm, have 
become ... separated ...; and 

(2) (A)(i) the sales or production, or both, 
of such firm or subdivision have 
decreased absolutely; 

(ii) imports of articles like or directly 
competitive with articles produced by 
such firm or subdivision have increased; 
and 

(iii) the increase in imports described in 
clause (ii) contributed importantly to such 
workers' separation or threat of separation 
and to the decline in the sales or 
production of such firm or subdivision; or 

(B) (i) there has been a shift in production 
by such workers' firm or subdivision to a 
foreign country of articles like or directly 
competitive with articles which are 
produced by such firm or subdivision; and 

(ii) (I) the country to which the workers' 
firm has shifted production of the articles 
is a party to a free trade agreement with 
the United States; 

(II) the country to which the workers’ firm 
has shifted production of the articles is a 
beneficiary country under the Andean 
Trade Preference Act ..., African Growth 
and Opportunity Act .... or the Caribbean 
Basin Economic Recovery Act or 

(III) there has been or is likely to be an 
increase in imports of articles that are like 
or directly competitive with articles which 
are or were produced by such firm or 
subdivision. 

1 9 U.S.C. 6 2272 (Sudp. II 2002k 
Trade-affected workers who are not 


eligible for certification as “production 
workers" under 19 U.S.C. S 2272(a) may 
be eligible for certification as “secondary 
workers" if they produced component 
parts for another production firm that has 
experienced TAA-certified layoffs, or if 
they performed final assembly or finishing 
work for such a firm. See \9 U.S.C. ii 
2272fbl (Supp. 11 2002) . Alternatively, 
displaced workers may be eligible for 
certification as “service workers.” See n. 
15, infra (discussing criteria for 
certification as “service workers’’); Abbott 
V. Donovan. 6 CIT 92. 100-01. 570 
F.Sudp. 41. 49 (1983) (discussing early 
history of TAA coverage for “service 
workers"). 

FN7. The TAA Reform Act of 2002 
established for the first time a trade 
adjustment assistance program targeting 
farmers and fishermen, commonly known as 
“Agricultural TAA.” See senerallv \9 U.S.C. 
8 240 1 el seq. (Supp. TI 2002). That program 
is administered not by the Labor 
Department, but by the U.S. Department of 
Agriculture. 

FN8. For the first 12 years of the program’s 
existence, the International Trade 
Commission (“ITC”) was charged with 
administering trade adjustment assistance. 
Congress transferred that responsibility to 
the Labor Department in ]9'74, concerned 
that relatively few workers had been 
certified as eligible for benefits by the ITC, 
and Uiat “the program ... often functioned in 
such a manner that its objectives were 
frustrated.” See generally Patricia M. 
McCarthy, “Origins of Judicial Review of 
Trade Adjustment Assistance 

Determinations , Trade 
Adjustment Assistance Cases Before the 
United States Court of International Trade, 
Customs & International Trade Bar 
Association and American Bar Association 
seminar, Princeton Club, New York, NY, 
April 19, 2005, at 2-4 (“McCarthy”) (tracing 
the history of TAA program) (citations 
omitted); UAW v. Murshall. ,584 F.2d at 395 
(explaining that “[a] primary purpose of the 
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Trade Act of 1974 was to make worker 
adjustment assistance more readily available 
than it had been under the Trade Expansion 
Act of 1962,” and that “[f]or the first seven 
years of the earlier [TAA] program, no 
workers were found eligible for the 
program's benefits.”) (footnotes omitted); 
Fortin V. Marshall, 608 F.2d at 528 & n. 3 
(noting that, due to determination by 
Congress that original TAA program had 
been “ineffective,” 1974 legislation 
established new program and transferred 
administration to Labor Department); 
Woodrum v. Donovan. 4 CIT 46. 49-51 & n. 
I. 544 I .SuPD. 202. 204-U5 & n. L (1982) 
(discussing Labor Department's assumption 
of ITC's duties vis-a-vis TAA program; also 
noting that Jurisdiction over review of 
agency TAA determinations was transferred 
from U-S. Courts of Appeals to U.S. Court 
of International Trade as of "November 1, 
1980). 

Although the Labor Department's 
portfolio has now included TAA for more 
than three decades, some commentators 
have criticized the agency for treating the 
program as a “stepchild.” See, eg., 
Kletzer & Rosen at 3 1 8 (reporting that the 
Labor Department “has only reluctantly 
administered the program and has never 
promoted expansion or reform”); 
“Analysis & Perspective: Trade Court's 
Critique of Labor Department Places 
Spotlight on Handling of TAA Claims,” 
SNA Int'l Trade Reporter. May 6, 2004, at 
797 (“Analysis and Perspective”) 
(quoting^former Democratic Senate aide 
on trade issues” who described TAA as an 
“orphan program,” stating that “[t]he 
Labor Department has big policy 
intentions with TAA but [the agency's] 
implementation has been inconsistent and 
weak.”). 

One analysis attributes the Labor 
Department's ambivalence at least in part 
to the fact that “TAA requires higher 
levels of energy and resources to 
administer than other dislocated-worker 
programs ..., due to its petition and 


eligibility process and its wider range of 
assistance services. From a purely 
administrative perspective, the [Labor 
Department] would prefer to administer a 
single program for all workers regardless 
of the cause of dislocation.” Kletzer & 
Rosen at 318. 

[21 The trade adjustment assistance laws are remedial 
legislation and, as such, are to be construed broadly 
to effectuate their intended purpose. UA IV v. 
Marshall. 584 F.2d at 396 (noting the “general 
remedial purpose” of TAA statute, and that “remedial 
statutes are to be liberally construed”). See also 
Fortin v. Marshal!. 608 F.2d at 526, 529 (same); 
V.serv V. Whitin Machine IVorks. Inc.. 554 F.2d 498. 
500, 502 dst Cir.1977') (emphasizing “remedial” 
purpose of TAA statute). -— 

FN9. S'eg also Former Employees of 
Computer Sciences Corn v. U.S. Sec'v of 
Labor. 30 CIT — , — , 414 F.SuPD.2d 
1334, 1343 ("2006) : Former Employees of 
Internalional Business Machines Cory., 29 
CfT — ■ — & n. 3. 403 F.Suna.2d 1311, 
1314 & n. 3 ("2005") (citations omitted) 
(“/RAf” ); Former Employees of Merrill 
Corp. V. United State.'!. 29 CIT — 387 
F.Su pp.2 d 1336. 1342 [2005) ("Merrill 
Corp. ll”); Former Employees at Electronic 
Data Sys. Corn, v. C.S. Sec'v of Labor. 28 
CIT — . — ■ 350 F.SuDP.2d 1282. 1290 
(2004) ("EDS I"): Former Employees of 
Ameriphone. Inc, v. United States. 27 CIT — 
-■ — 288 F.SuDD.2d 1353. 1355 (2003) 
(citations omitted); Former Employees of 
Champion Aviatio n Prods, v. Herman. 23 
CIT 349, 352. 1999 WL 397970 (1999) 
("Champion Aviation /’’ ) (citations omitted) 
(NAFTA-TAA statute is remedial 
legislation, to be construed broadly); 
C hevron /. 26 CIT at 1274, 245 F.Supp.2d at 
1318 (citations omitted) (same). 

*1312[3] Moreover, both “[b]ecause of the ex parte 
nature of the certification process, and the remedial 
purpose of the [TAA] program,” the Labor 
Department is obligated to “conduct [its] 
investigation with the utmost regard for the interest 
of the petitioning workers.” Local 167. Inti Molders 
and Allied Workers' Union. AFL-CIO v. Marshall. 
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643 F.2d 26. 31 (D.C.Cir. l 981) (emphases added). 
See also Slidhani v. L'.S- Deo'i oi Labor. 1 1 CIT 548. 
551. 669 F.Supn. 432. 435 (1987) (citing Abbott v. 
Donovan. 1 CIT 323. 327-28. 588 F.Siipp. 1438. 
1442 (19841 (quotations omitted)); WM. 29 CIT at — 
-■ 403 F.SuDD.2d at 1314 (quoting Stidham): Former 
Employees of Computer Sciences Corp. v. U.S. SecW 
of Labor. 29 CIT — . — . 366 F.SiiPD.2d 1365. 1371 
(20051 


Thus, while the Labor Department is vested with 
considerable discretion in the conduct of its 
investigation of trade adjustment assistance claims, 
“there exists a threshold requirement of reasonable 
inquiry.” Former Employees of Hawkins Oil & Gas. 
Inc. V. U.S. Sec’v of Labor. 17 CIT 126. I3fl. 814 
F.Supp. 1111. 1115 (19931 C'Hcnvkins Oil •& Gas 
II"); Former Employees of Electronic Daia Sv.s. 
Corn. V. U.S. Sec'v of Labor. 29 CIT — . — . 408 
F.SupP.2d 1338. 1342-43 (20051 : Merrill Corg. fl. 29 
CJT at — . 387 F.Supp.2d at 1345 . Courts have not 
hesitated to set aside agency determinations which 
are the product of perfunctory investigations.^See 
generally section II. E, *l3l3/o/ra (summarizing 
statistics concerning TAA actions filed with Court of 
International Trade in recent years, and noting that-at 
least during four year period analyzcd-Labor 
Department never successfully defended a denial 
without at least one remand), 

FN 10, 5ee, e.g., Amerinhone, 27 CIT at — 
n. 3. 288 F.Suon.2d at I3SS n. 3 
(cataloguing numerous opinions criticizing 
Labor Department's handling of TAA 
cases). 


See also f 
Global Services Division v 
Labor. 29 ClT — . - 


U.S. Sec\- of 
ji? 


F.Sunn.2d 1346. 1350-51, 1353 (20051 
{"IBM I" ) (agency's investigation was 
“merely perfunctory,” and petition was 
denied based on only “scant evidence”; 
action remanded to agency with 
instructions to supplement “shockingly 
thin” record of investigation); Former 
Employees of Murray Eneineerine. Inc, v. 
Chao. 28 CIT — — , — n. 10, 358 
F,SuDP.2d 1269. 1274. 1275 n, 10(20043 
("Murray Engineering 11" ) (agency's 
determination both “betrays ... [any] 


understanding of the industry it is 
investigating and the requirements of the 
[TAA statute]” and “failed to make 
reference to relevant law including 
Labor's own regulations on the matter”; 
and, aldiough agency was granted three 
extensions of time to file results of second 
remand, remand results nevertheless still 
failed to comply with court's remand 
instructions); EDS I, 28 CIT at — 350 
F.Supp.2d at 1290 (in addition to grave 
flaws in agency's factual investigation, 
agency's interchangeable use of distinctly 
different terms renders its conclusion 
“hardly discernible” and “neither 
persuasive nor careful”); Former 
Employees of Tyco Electronics v. U.S. 
Den'l of Labor. 28 CIT — . — , 350 
F.SuDP.2d 1075. 1089(2004 1 ("Tyco IV ) 
(“Labor repeatedly disregarded evidence 
of critical facts, ’’“refused to accept 
information submitted by [the petitioning 
workers], which allegedly contradicted 
statements made by [company] 
officials.”‘Tel[icd] on incomplete and 
allegedly contradictory information to 
support its position,” and ultimately 
“failed to provide any analysis regarding 
the change in its position to certify [the 
workers] as eligible”); Former Employees 
of F.rics.son. Inc, v. U.S. Sec'v of Labor. 28 
CIT — ■ — 2004 WL 2491651 at * S 
(2004) (“Er/csson 1" ) (agency’s finding 
“is not only unsupported by substantial 
evidence, but is ... contradicted by the 
scant evidence” that exists); Former 
E mployees of Sun Apparel of Texas v. 
U.S. Sec-v of Labor. 28 ClT — . — . 2004 
WL 1875062 at **6-7 (2004~) ( "Sun 
Apparel I" ) (because “Labor never 
acknowledged its receipt of [the workers'] 
petition and wholly failed to initiate an 
investigtUion thereof,” “the displaced 
workers' claims were ignored for over 
three months”; once initiated, “[t]he entire 
investigation consisted of two 
communications with only one individual, 
[the company's] HR manager”; and even 
“the investigation upon [the workers' 
request for] reconsideration was 
pe^nctory at best”); Chevron III, 27 CIT 
at — 298 r.Sunn.2d at 1348-49 
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(“[wjhether as a result of overwork, 
incompetence, or indifference (or some 
combination of the three), the Labor 
Department-for almost four years- 
deprived the [w]orkers ... of the job 
training and other benefits to which they 
are entitled”); Ameriphone. 27 ClI at — . 
288 F.SupD.2d at 1358-59 (“the entirety of 
the Labor Department's initial 
investigation consisted of forwarding the 
standard [form questionnaire]” to 
company official, with no follow-up by 
the agency, “even though the company's 
responses ... were, in a number of 
instances, ambiguous or inconsistent, and 
called for clarification”; “Moreover, the 
agency's investigation conducted in 
response to the Workers' request for 
reconsideration was little more than a 
rubber-stamp of its initial Negative 
Determination,”“consist[ing]-in loto-of 
two phone conversations with company 
officials on a single day, which were in 
turn documented in two memoranda that, 
together, constituted a mere three 
sentences”). 

B. The Facts of This Case 

The Workers' former employer, BMC. is a “Fortune 
1000” company, and one of the largest software 
vendors in the world. Among other things, BMC 
designs, develops, produces and sells business 
systems management software, which is distributed 
both in “object code” form and on a “shrink-wrap” 
basis. BMC's competitors include industry giants and 
household names such as IBM, Computer Associates, 
Microsoft, Sun Microsystems, and Hewlett Packffl’d. 
S.A.R. 33-36, 52-61 ; C.S.A.R. 153; see also C.S.A.R. 
488, 490-91, 492, 493 (relevant portions of Form 10- 
K for BMC (for FY ended March 31, 2003)) (“BMC 
Form 10-K”). 

The four former employees who filed the TAA 
petition at issue here were involved in the production 
and distribution of BMC software products. Those 
products were mass-replicated at the Houston facility 
where they worked (as well as at several other BMC 
facilities), and were often shipped on physical media 
including CD-ROMs, packaged with user manuals. 
See Complaint (including attached photos); A.R. 53; 


S.A.R. 33-36, 52-61; C.S.A.R. 135, 149, 155, 157, 
453,711. 

The Workers' employment at BMC was terminated in 
early August 2003, as part of a round of lay-offs in 
response to the company’s lackluster performance in 
the first quarter of its 2004 fiscal year. Those lay-offs 
were reported in an article published in the Houston 
Chronicle: 

BMC Software ... reported a first-quarter loss and 
said it will slash about 900 jobs worldwide to return 
to profitability. 

The cuts come amid a weak spending environment 
for technology and amount to about 13 percent of the 
Houstoti-bas^ company's work force of 6,825. 

The maker of software for managing and monitoring 
large computer networks would not say how many of 
its 1,800 workers in Houston would be affected by 
the reductions, but it is closing facilities and 
consolidating offices across the globe in an effort to 
shave $25 million to $30 million off expenses by the 
fourth quarter. 


The company will spend $60 million this year to 
restructure. Jobs in sales, research and development, 
information technology, and administration will be 
shed. 

The company will offset some of the cuts by adding 
research and development jobs and positions in 
itrformation technology to onshore facilities in India 
and Israel, making the net reduction more like 8 
percent when all is done. 


The company's job cuts come on top of 230 earlier 
this year that were made as part of a plan to 
discontinue a product line and reduce positions that 
didn't relate to high-priority projects. 

*1314 “Weak Quarter Leads BMC to Cut 900 
iobs^Houston Chronicle, July 29, 2003, at 1 
(emphases added) (included at A.R. 5-7; S.A.R. 63- 
64 ).^ 
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FNl 1. The Houston Chronicle article refers 
to the termination of 230 BMC employees 
earlier in 2003. A.R. 6; see <i/.so“BMC 
Software Lays Off 230, Including 104 in 
Houston, ”Ffou5fo« Chronicle, March 1, 
2003, at 2. It appears that those employees 
laid off in Spring 2003 filed their own TAA 
petition with the Labor Department. See 
A.R. 34-35 (notes of agency investigation in 
this case, referring to TAA petition TA-W- 
52,806); see also 6S Fed.Reit. 58.717 (Oct. 
10. 2003) (notice of receipt and notice of 
initiation of investigation of TAA petition 
TA-W-52.806). 

Of course, the administrative record filed 
in this case gives no indication as to the 
nature and extent of that earlier agency 
investigation. Presumably it was as pro 
forma as the investigation at issue in this 
action. In any event, the Labor 
Department denied that petition as well, 
less than two months before the Workers 
here filed their TAA petition. That denial 
was never appealed. See (ii Fed.Rei’. 
62.831. 62.832 (Nov. 6. 20031 (denying 
petition TA-W-52,806 on the grounds that 
“[t]he workers firm does not produce an 
article"-the same grounds on which the 
Labor Department denied the petition at 
issue here). 

The Labor Department's certification in 
this case puts that earlier denial in sharp 
relief, and raises some troubling 
questions. At a minimum, the record 
compiled in this action demonstrates 
clearly that the agency’s denial of the 
earlier petition was in enor-for, as the 
Labor Department here ultimately found, 
BMC is indeed engaged in “production" 
of an “article," even under the relatively 
narrow definition of that concept that the 
agency was then applying. See generally 
n. 27 (discussing Labor Department's 
recent change of position on the treatment 
of software and similar “intangible” goods 
for purposes of TAA). 

Moreover, it is easy to imagine that-had 


the Workers here known of the Labor 
Department's denial of the earlier petition 
filed by their coworkers-they might not 
have filed their own TAA petition (which 
would, in turn, have compounded the 
effect of the agency's error). See generally 
“ Ccrtifiablv Broken.” 7 IJ. Pa. J. Lab. & 
Emo. L. at 801 (noting that result of 
problems in Labor Department's 
administration of TAA program may be 
“an effective absence of due process 
altogether, as thousands of eligible 
workers may not even bother applying”). 

In any event, the Workers' success in this 
forum now ensures that the 104 Houston- 
based BMC employees terminated earlier 
in 2003, among others, are eligible for 
TAA benefits. But if the Labor 
Department had properly investigated 
TAA petition TA'W-52,806 and certified 
those !04 employees within the 
statutorily-mandated 40 days after the 
filing of their petition, they would have 
been eligible to receive benefits as early 
as late September 2003-&nd the Workers 
here (who would have been covered by 
such a certification) would have been 
eligible to receive TAA benefits promptly 
following their termination, and would 
never have had to file the petition at issue 
here, or to pursue the Labor Department's 
denial of that petition into court. 

As section 11. D (below) explains, the 
delays in TAA certification that result 
fiom agency errors and failures like those 
in these two BMC cases can take a very 
real human toll. 

A copy of the Houston Chronicle article was 
included with the petition for TAA benefits that the 
Workers filed with the Labor Department in late 
December 2003. The petition alleged, inter alia, that 
the company was shifting jobs “offshore to India and 
Israel.” A.R. 2-3, 5-7, 33. Appended to the Workers' 
petition were some 25 pages of announcements of job 
vacancies-primarily at BMC facilities in India and 
Israel-printed out from the company’s website. A.R, 
8-33. 
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In mid-January 2004, the Labor Department 
contacted BMC management concerning the 
Workers' TAA petition. Asked to “P3}riefly describe 
the business activities of BMC Software, Inc.,” tiie 
company's Senior Manager for Human Resources 
responded by parroting-veria/j/M-a marketing pitch 
on BMC's website: ^ 

FN12. The administrative record filed widi 
the Court does not include a blank 
questionnaire, or a memo or letter of any 
sort from the Labor Department forwarding 
questions to BMC for the company to 
answer, or any other evidence of the Labor 
Department's initiai investigation-except for 
BMC's response (C.A.R.36-37) to questions 
somehow communicated to the company by 
the agency. Indeed, the administrative 
record includes no documentation 
whatsoever of the agency's initial contacts 
with BMC. See generally n. 30, infra. 

•1315 BMC Software, Inc. (N.Y.SE: BMC), is a 
leading provider of enterprise management software 
solutions that empower companies to manage their IT 
infrastructure from a business perspective. Delivering 
Business Service Management, BMC Software 
solutions span enterprise systems, applications, 
databases and service management. 

C.A.R. 36.“ 

FN13. Although the Government has 
included BMC's response to the 
Government's inquiry in the Confidential 
Administrative Record, there is nothing 
remotely confidential about the “blurb” that 
the BMC official provided to the Labor 
Department. See, e.g., BMC website (www. 
bmc. com), at “Corporate Profile,” at 
“Investors,” and at “BMC Software 
Corporation Information Statement” (where 
BMC “strongly encourages” the use of the 
quoted language “in all advertising, 
marketing, technical, press-statements, Web- 
based and other materials ... to describe the 
business of BMC Software”). 

Indeed, the quoted language is included in 
the very news release that BMC issued to 
announce the “workforce reductions” that 
resulted in the Workers' terminations at 


issue here. 5ee“BMC Software Reports 
First Quarter Results-Takes Action to 
Improve Profitability” (July 28, 2003) 
(news release). 

The Labor Depmtment also asked BMC to advise 
whether the company's Houston employees “produce 
an article of any kind or ... were engaged in 
employment related to the production of an article.” 
There too the Senior Manager for Human Resources 
foiled to respond directly to the Labor Department's 
inquiry, and instead proffered a “soundbite” plucked 
from the company's promotional materials: 

BMC Software develops software solutions to 
proactively manage and monitor the most complex IT 
environments, enabling around-the-clock availability 
of business-critical applications. BMC also provides 
services to support its software products, including 
support and implementation services. 

C.A.R. 36-37.“ 

FN14. 5ee. e.g.. BMC website (www. bmc. 
com), at “Press Releases” (including April 
10, 2001 news release, “Brocade and BMC 
Software Expand Partnership to Deliver 
Application-Driven Storage Management 
for Brocade-Based SANs”). 

With no further inquiry, the Labor Department 
denied die Workers' TAA petition on January 20, 
2004-although the Federal Register notice of the 
initiation of the investigation wasn't published til! 
three weeks thereafter, Compare A.R. 44-45 
(Negative Determination Regarding Eligibility to 
Apply for Worker Adjustment Assistance, dated Jan. 
20, 2004) with 69 Fed.Reg. 6694. 6695 (Feb. 11. 
2004) (notice of receipt of petition and initiation of 
investigation). In effect, the agency’s Federal Register 
notice of the initiation of the investigation invited the 
Workers to seek a hearing on a petition that the 
agency had already denied. 

The Labor Department's official Negative 
Determination Regarding Eligibility to Apply for 
Worker Adjustment Assistance ruled that the 
Workers “develop[ed] software solutions,” and thus 
“[did] not produce an article” within the meaning of 
the TAA statute. A.R. 44-45, a/io*131669 
Fcd.Reg. at 1 1,888 (ruling that “[t]he workers firm 
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does not produce an article as required for 
certification [under the TAA statute]”)-^^ 

RNKS. The Megative Determination 
similarly concluded that the Workers were 
ineligible for certification as service 
workers. According to that ruling: 

Workers ... may be certified [as service 
workers] only if their separation was 
caused importantly by a reduced demand 
for their services from a parent firm, a 
firm otherwise related to their firm by 
ownership, or a firm related by control. 
Additionally, the reduction in demand for 
services must originate at a production 
facility whose workers independently 
meet the statutory criteria for certification, 
and the reduction must directly relate to 
the product impacted by imports. These 
conditions have not been met for workers 
at this firm. 

A.R. 44-45. See also n. 21, infra. 

FN16. It is unclear why Federal Register 
publication of the notice of the denial of the 
Workers' petition was delayed until March 
1 1 , 2004, when the petition had been denied 
almost seven weeks earlier (on January 20, 
2004). Compare A.R. 44-45 (Negative 
Determination Regarding Eligibility to 
Apply for Worker Adjustment Assistance, 
dated Jan. 20, 2004) wilh ()9 Fed. Rea. 
1 1.887. 11,888 (March 12. 20041 (notice of 
denial of petition). Indeed, the official notice 
of the denial of the Workers' petition was 
not published in the Federal Register until 
more than a month after the Workers filed 
their request for reconsideration of that 
ruling. See A.R. 53 (Workers' request for 
reconsideration of denial of petition, dated 
Feb. 9, 2004). 

According to an undated internal agency 
memorandum documenting the “Findings of the 
Investigation,” the Labor Department concluded- 
solcly on the strength of the information supplied by 
BMC's Senior Manager for Human Resources-that 
the Workers were “engaged in the development of’ 
software, and thus “provide[d] development 


services." To support the agency's conclusion that 
“[BMC][w]orkers do not produce an article,” the 
agency memorandum erroneously attributed a 
statement to that effect to BMC's Senior Manager for 
Human Resources. See C.A.R. 42,--- The 
memorandum also stated that BMC's “Standard 
Industrial Classification” (“SIC”) code is 7371 (the 
code for "Computer Programming Services”), 
although the source of that information was not 
specified, and the relevance and accuracy of the 
information are dubious at best. Jc/. --- 

FN17. Contrary to the representation in the 
internal agency memorandum, BMC's 
Senior Manager for Human Resources in 
fact had not stated that the company does 
not produce a product. Compare C.A.R. 42 
(undated internal agency memorandum) with 
C.A.R. 36-37 (BMC's responses to agency 
questions in course of initial investigation). 

As discussed above, in response to the 
Labor Department's query whether the 
company produced a product, BMC's 
Senior Manager for Human Resources 
stated: 

BMC Software develops software 
solutions to proactively manage and 
monitor the most complex IT 
environments, enabling around-the-clock 
availability of business-critical 
applications. BMC also provides services 
to support its software products, including 
support and implementation services. 

C.A.R. 36-37 (emphases added). That 
response cannot fairly be read as a 
statement that BMC does not produce a 
product. To the contrary, as discussed in 
section II.A below, the response itself 
expressly refers to BMC “products” (and, 
indeed, also refers-in contrast-to the 
company’s provision of “services” as well, 
implicitly distinguishing the two). 

FN18. ..‘?ge generally section II, C & n. 54, 
infra (explaining, inter alia, that other 
sources identify BMC's SIC code as 7372). 
See also Former Employees of Murray 
Ensineerins. Inc, v. Chao. 28 C1T - — . — . - 
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— ■ 346 F.SuDp.2d 1279. 1284. 1289 (2004) 
(^‘Murray Engineering 1" ) (criticizing 
agency's reliance on former employer's 
NAICS code in TAA investigation); Murray 
Engineering FI. 28 CIT at — - n. 8. 358 
F.SuDp.2d at 1273 n, 8 (same); Merrill 
Coro. 11. 29 CIT at — . 387 F.SuDD.2d at 
1345 . Cf. IBM I. 29 Ci'l~ at — 387 
F.SnPD.2d at 1348-49 . 

As the Labor Department's website 
explains, the Standard Industrial 
Classification (“SIC") system historically 
has been used by that agency and other 
parts of the federal government to classify 
businesses by the industry in which they 
are engaged, for statistical and other 
purposes. According to the website, the 
North American Industry Classification 
System (“NAICS”) replaces the SIC 
system. For additional information, 
including a copy of the Standard 
Industrial Classification Manual, see the 
Labor Department's website. 

Copies of the Labor Department's Negative 
Determination were sent to the *1317 Workers under 
cover of a standard form letter which advised them of 
their right to seek administrative reconsideration by 
the agency. Incredibly, however, the Labor 
Department's letter said nothing about the Workers' 
right to challenge the Negative Determination in this 
court. See A.R. 46-49.^^'^ 

FN 1 9. See a/so IBM. 29 CIT at — 4Q3 
F.Supp,2d at 1321 (criticizing Labor 
Department's “fai![ure] to advise the Former 
Employees [of IBM] of the option of 
seeking judicial review instead” of seeking 
administrative reconsideration of denial of 
TAA certification). 

The Workers timely sought reconsideration of the 
denial. In their request for reconsideration, the 
Workers emphasized that the Labor Department’s 
Negative Determination erroneously stated that the 
investigation was initialed on October 9, 2003-a date 
that was actually several months before the petition 
was even filed. The Workers disputed the Labor 
Department’s determination that BMC did not 
produce an article, and referred the agency to three 


specific locations on BMC’s website, including “an 
online store for purchasing BMC products and 
product lines. " A.R. 53 (emphases added). The 
Workers quoted the BMC website: 

Now you’re ready to shop online with BMC 
Software. Browse through the store by category or by 
the A-Z list below. If you know the name of your 
product, use the Product Name Search field to locate 
your product quickly. 

Id. (emphases added). The Workers explained that 
“[t]he use of the term ‘solutions' is misleading. Usage 
of the term ‘solutions' within the BMC Software, Inc. 
web page and other places is synonymous with 
‘product lines.’ ” And the Workers again stated that 
BMC was shifting work “to overseas companies as 
well as newly created BMC locations overseas." The 
Workers added that software was also being 
“imported to make up the products and product lines 
that BMC Software, Inc. produces.” A.R. 53. 

In response to the Workers’ request for 
reconsideration, a Labor Department staffer called 
BMC's Senior Manager for Human Resources (the 
same company official who had responded to the 
agency's initial request for information). The BMC 
official reportedly stated flatly that “no products are 
manufactured” by the company, and that the 
company's software is not “recorded on media disks,” 
nor is it “mass-produced” or “sold off-the-shelf” She 
further stated that “most [of BMC's] software is 
customized for individual users,” and denied that jobs 
had been transferred abroad. C.A.R. 55. 

The agency staffer apparently failed to ask any 
follow-up questions concerning, for example, the 
nature and volume of BMC software that is not 
“customized for individual users.” Similarly, the 
staffer failed to explore with the BMC official the 
allegations of increased imports raised in the 
Workers' request for reconsideration. Indeed, the 
agency staffer did nothing to confront the BMC 
official with any of the information provided by the 
Workers. Nor did the staffer make any other effort to 
reconcile the evident discrepancies and 
inconsistencies in the information before the agency. 

Based on nothing more than its phone conversation 
with BMC's Senior Manager for Human Resources, 
the Labor Department denied the Workers' request 
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for reconsideration, ruling once again that they were 
“not considered to have been engaged in production." 
^^*1318 69 Fed.Reg. at 20.642.^^-' The Labor 
Department summarized its rationale, emphasizing 
the concept *1319 of “tangibility”: 

FN20, The Labor Department's notice 
denying the Workers' request for 
reconsideration further stated: “The 
petitioner also alleges that imports impacted 
layoffs, asserting that because workers lost 
their jobs due to a transfer of job functions 
overseas, petitioning workers should be 
considered import impacted.” 69 Fed.Reg. at 
20.642 . 

There are, however, at least two problems 
with that statement. First, as discussed 
immediately above, the Labor Department 
investigator reviewing the request for 
reconsideration failed to ask BMC about 
the Workers' claims of increased imports. 
See C.A.R. 55, There is therefore nothing 
in the record on the request for 
reconsideration to support an agency 
finding on increased imports. And, 
second, the quoted statement improperly 
conflates two separate bases for TAA 
certification-increased imports versus a 
shift in production*and is simply illogical. 
ComDare \9 U.S.C. S 2272faV2WAt 
fSupD, II 2002) (increased imports) ancil9 
U.S.C. S 2272('aH2VBl (Supp, II 20021 
(shill in production) (both quoted in n. 6, 
supra ). 

FN21. Similarly, the notice denying the 
request for consideration reiterated the 
agency's prior ruling that the Workers also 
could not be certified as “service workers”- 
albeit based on a rather different rationale: 

Only in very limited instances are service 
workers certified for TAA, namely llie 
worker separations must be caused by a 
reduced demand for their services from a 
parent or controlling firm or subdivision 
whose workers produce an article and who 
are currently under cerlification for 
TAA.'Y\\e investigation revealed no such 
affiliations. 


69 Fed.Reg. at 20.642 (emphasis added). 

Although the error is of no significance in 
this case (since the Workers here have 
now been certified), it is worth noting that 
the formulation in the Labor Department's 
notice denying the Workers' request for 
reconsideration (quoted immediately 
above) materially misstated the test for 
certification as “service workers.” 

[n that formulation of the “service 
workers” test, the Labor Department 
would require that the separations of the 
petitioning workers be attributable to a 
reduced demand for their services by a 
fecility “whose workers produce an article 
and ...are currently under cerlification for 
TAA. "Id. (emphasis added). In contrast, in 
its initial Negative Determination denying 
the Workers' petition, the agency 
accurately stated the “service workers” 
test-“the reduction in demand for [the 
petitioning workers'] services must 
originate at a production facility whose 
workers independently meet the statutory 
criteria for certification. ” (Emphasis 
added.) See n. 15, supra (quoting 
Negative Determination Regarding 
Eligibility to Apply for Worker 
Adjustment Assistance, at A.R. 44-45). 
See generally Chevron /. 26 CIT at 128.5. 
245 F.Supp.2d at 1328 (citations omitted) 
(discussing criteria for TAA certification 
as “service workers”). 

As Chevron ! explained, “The question is 
not whether there was a certification 
already in effect. Instead, what the Labor 
Department must determine is whether 
workers at the relevant production facility 
met the criteria for certification-whether 
or not they actually sought it.” Id., 26 CIT 
at 1288. 245 F.Supp .2d at 1331 [citing 
Former Employees of Marathon Ashland 
Pipeline. LLC v. Chao. 26 CIT 739, 747- 
48, 215 F.Suop.Zd 1345, 1355 120021 
(('Marathon Ashland I''): Champion 
Aviation 7.23 CIT at 354, 1999 WL 
397970; Bennett v. U.S. Sec'v of labor. 20 
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CIT788. 7Q2. 19% WL 434685 (1996)) . 

The distinction between the two 
formulations of the “service workers" test 
(essentially whether the workers at the 
relevant production facility must already 
be “certified” versus whether they would 
be/would have been “certifiable”) may be 
subtle, but it can be quite significant- 
particularly for the potentially large 
numbers of workers who qualify under the 
correct formulation of the test 
(“certifiable”), but not the other. 

In correspondence in another recent TAA 
case (in which the Labor Department had 
made the same mistake), the Court 
brought this issue to the attention of the 
Government. See Letter to Counsel for 
Defendant from the Court (April 23, 
2004), filed in Former Employees of IBM 
Corp. V. U.S. Secy of Labor, Court No. 
04-00079; see senerall vIBM. 29 CIT at — 
-■ 403 F-Supp.2d at 1318 (discussing 
Labor Department's clarification of 
“certified” versus “certifiable,” in context 
of “service workers” test). That letter 
noted that initial research indicated that 
the Labor Department had not been 
consistent in its formulation of the 
“service workers” test. The letter 
continued: 

[0]ur initial research [also] has disclosed 
no discussion of a legal rationale for 
either “certified” or “certifiable,” It is, in 
any event, unclear-at least at first blush- 
whether there could be any legitimate 
policy basis for limiting service worker 
coverage to those cases where the 
production workers are already 
“certified.” It would, no doubt, be easier 
for the Labor Department to determine 
whether a group of production workers 
was already certified than it would be to 
determine whether they could be certified. 
But, in light of the remedial purpose of the 
trade adjustment assistance laws, it is 
unclear whether mere administrative 
convenience would suffice to justify 
limiting coverage of service workers. 


Moreover, it seems clear that the remedial 
purpose of the laws would be better 
served by covering service workers 
whenever the relevant group of production 
workers could be certified (whether they 
actually have been certified, or not). For 
example, it is possible to imagine a group 
of production workers displaced by 
imports who do not need retraining {i.e., 
because their skill set makes them readily 
employable in some other, non-trade 
impacted industry). The service workers 
who formerly supported the production 
workers, on the other hand, may require 
retraining (if their skills are not readily 
transferable). 

Id. at 2-3 ; see generally IBM. 29 CIT at — 
-■ 403 F.Supp.2d at 1318 . See also UA W v. 
Marshall. 584 l-'.2d at 396-97 (in 
construing provision of TAA statute, 
Labor Department's “interpretation ... is to 
be shaped with[ ] reference to the general 
remedial purpose” of TAA statute; agency 
is obligated to interpret provision so that it 
“best effectuates the [remedial] purposes 
of the [TAA statute] in light of the 
circumstances of the individual case”). 

In response to the Court's letter in IBM, 
the Labor Department sought a voluntary 
remand of that case, explaining that the 
test applied by the agency there (which 
purported to require that the relevant 
production facility already be “certified”) 
“[did] not reflect Labor's current 
interpretation” of the TAA statute 
concerning certification of “service 
workers.” See [Defendant's] Consent 
Motion for Voluntary Remand (May 14, 
2004), fded in Former Employees of IBM 
Corp. V. U.S. Secy of Labor, Court No. 
04-00079. According to the Government's 
motion for remand in that case: 

Labor's current interpretation 
[concerning certification of "service 
workers"] eliminates any distinction 
between certified and certifiable workers 
and focuses directly upon whether the 
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petitioning worker ^oup meets the 
statutory test for eligibility for 
certification. As of April 2004, Labor will 
certify petitions from woricers who 
perform services for a firm or an 
appropriate subdivision of such firm if the 
work of the petitioning workers is related 
to the firm's production of a “trade- 
impacted” article under 19 U.S.C. § 2272 
and the workers otherwise satisfy 
[statutory] eligibility criteria. 

Id. at 4-5 (emphasis added). See 
a/ro“DOL Planning More In-Depth 
Probes of Service Workers’ Eligibility for 
TAA,” BNA Int'l Trade Reporter, June 17, 
2004, at 1019 (explaining that “[ujnder 
the new policy, DOL will investigate 
whether service workers seeking TAA 
benefits performed work ‘in support of 
any production’ and will ‘conduct further 
data collection in cases where related 
production exists’ ”). 

There is, thus, an important distinction 
between the criteria for certification as 
“service workers” and those for 
certification as “secondary workers.” The 
express terms of the TAA statute require 
that-to be eligible for certification as 
“secondary workers”-“the [petitioning] 
workers' firm (or subdivision) ... (must be] 
a supplier or downstream producer to a 
firm (or subdivision) that employed a 
group of workers who received a 
ceriiftcation of eligibility” for TAA 
benefits. 19 U.S.C. S 2272rbV2> ISupd. II 
20021 (emphasis added). 

Finally, it is also worth noting that the 
Labor Department recently extended its 
coverage of “service workers” to include 
certain so-called “leased workers.” See 
generally IBM. 29 CIT at — . — n. 38. 
403 F.Supp.2d at 1315-18, 1336 d. 38 
(summarizing history of “leased workers” 
policy, and remanding matter to agency 
with instructions to, inter alia, publish a 
“public document” setting forth agency's 
policy); 71 Fcd.Ree. 10,709. 10.712 
(March 2. 20061 (Negative Determination 


on Remand in IBM, the “public 
document” in which Labor Department 
sets forth its “interim response" 
articulating its “leased workers” policy, 
and specifies “seven criteria that will be 
applied to determine the extent to which a 
worker group engaged in activities related 
to the production of an article by a 
prothicing firm is under the operational 
control of the producing firm"; asserting 
that agency “retains the discretion to 
further revise this policy, so that the 
subject of ‘operational control’ can 
continue to receive close scrutiny as DOL 
undertakes rulemaking to update the 
regulations”), 

FN22. The Labor Department has advanced 
similar views-articulated in varying 
formulations-in a number of cases filed with 
the court in recent years involving software 
and similar “intangible” goods. Because 
BMC in fact sells its software 
“prepackaged” in “shrink wrap form” as 
well as electronically (“in object code 
form”), the Workers in this case qualified 
for TAA certification even under the criteria 
that the Labor Department was applying at 
the time. There is therefore no need here to 
reach the substantive merits of those criteria, 
except to note that the Workers vigorously 
disputed them, and that the agency has since 
repudiated them. See nn. 25 & 27, infra. 

See generally, e.g.. Former Employees of 
Ericsson, Inc. v. U.S. Secy of Labor, 
Court No. 02-00809 (petitioning workers 
who “designed, wrote code for, and tested 
software programs” ultimately certified 
based on Labor Department's 
determination that they “supported 
production at an affiliated software 
production facility”); Former Employees 
of Murray Engineering, Inc. v. United 
States, Court No. 03 -00219 (petitioning 
workers who produced custom designs for 
industrial machinery which were 
embodied on physical media (CD Roms 
and paper) ultimately denied certification, 
based on Labor Department's 
determination that former employer had 
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not shifted design work abroad and that 
there had been no increase in imports of 
“like or directly competitive” articles); 
Former Employees of Electronic Data 
Systems Corp. v. U.S. Sec^ of Labor, 
Court No. 03-00373 (petitioning workers 
who developed “financial applications 
software” as well as enhancements, 
including new code, ultimately certified 
based on recent change in Labor 
Department policy concerning definition 
of “article”); Former Employees of Mellon 
Bank, N.A. v, U.S. Secy of Labor, Court 
No. 03-00374 (petitioning workers who 
“designed and developed computer 
software applications ... to provide 
financial services to [bank] customers” 
ultimately denied certification, based on 
Labor Department's (now repudiated) 
rationale that “informational products that 
could historically be sent in letter form 
and that can currently be electronically 
transmitted” are not “articles” for 
purposes of TAA, and the “the design and 
development of ... software itself’ does 
not constitute “production”); Former 
Employees of Sun Apparel of Texas v. 
U.S. Secy of Labor, Court No. 03-00625 
(petitioning garment workers ultimately 
denied certification based on Labor 
Department's determination that “patterns 
and markers" produced by workers “were 
created by using special computer 
programs, ’’"were neither stored nor 
transmitted in a physical medium, but 
existed in an electronic form (such as a 
file on a computer server or an electronic 
mail),” “were electronically manipulated.” 
and “were sent exclusively via electronic 
mail”); Former Employees of IBM Corp., 
Globa! Services Division v. U.S. Secy of 
Labor, Court No. 03-00656 (petitioning 
“software developers who write and test 
computer software” ultimately certified 
based on recent change in Labor 
Department policy concerning definition 
of “article”); Former Employees cf 
Merrill Corp. v. United Slaie.s, Court No. 
03-00662 (in light of recent change in 
Labor Department policy concerning 
definition of “article,” action presently on 
remand to agency for reconsideration of 


agency's prior denial of certification of 
workers who “created electronic 
documents for printing and filing with the 
Securities and Exchange Commission,” 
where denial was based on, inter alia, 
^ency's (now disavowed) reasoning that 
“electronic creations are not ‘articles' for 
the purposes of the Trade Act unless they 
are embodied in a physical medium”; 
remand results due to be filed Aug. 31. 
2006); Former Employees of Computer 
Sciences Corp. v. U.S. Sec'y of Labor, 
Court No. 04-00149 (petitioning workers 
who produced “financial software” 
ultimately certified based on recent 
change in Labor Department policy 
concerning definition of “article”); 

Former Employees of Gale Group. Inc. v, 
U.S. Sec'y of Labor. Court No, 04-00374 
(petitioning workers who “created 

electronic documents and performed 
electronic indexing services and 

occasionally wrote abstracts of articles” 
ultimately certified based on recent 
change in Labor Department policy 
concerning definition of “article"); 

Former Employees of Lands' End 
Busine.ss Outfitters v, U.S. Sec'y of Labor, 
Court No. 05-00517 (petitioning workers 
who “create[d] digitized embroidery 
designs from customers' logos” ultimately 
certified based on recent change in Labor 
Department policy concerning definition 
of“article”). 

Software design and developing are *1320 not 
considered production of an article within the 
meaning of [the TAA statute]. Petitioning workers do 
not produce an “article” within the meaning of [that 
statute). Formatted electronic software and codes are 
not tangible*\22\ commodities, that is, marketable 
products, and they are not listed on the Harmonized 
Tariff Schedule of the United States (HTS), ... which 
describes articles imported to the United States. 

To be listed in the HTS, an article would be subject 
to a duty on the tariff schedule and have a value that 
makes it marketable, fungible and interchangeable for 
commercial pimposes. Although a wide variety of 
tangible products arc described as articles and 
characterized as dutiable in the HTS, informational 
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products that could historically be sent in letter form 
and that can currently be electronically transmitted 
are not listed in the HTS. Such products are not the 
type of products that customs officials inspect and 
that the TAA program was generally designed to 
address. 

Id. (emphases added).^^ 

FN23. The administrative record filed with 
the Court in this case includes letters 
transmitting the notice of the denial of the 
request for reconsideration to only two of 
the four Workers who signed the petition. 
See A.R. 60-61. It is unclear whether the 
Labor Department failed to send such letters 
to the other two Workers, or whether it sent 
them but failed to include them in the 
administrative record. 

This action ensued- In lieu of filing an Answer with 
the court, the Government sought and was granted a 
voluntary remand to conduct a further investigation 
and to make a redetermination as to the Workers’ 
eligibility for TAA benefits.-— 

FN24. As grounds for the voluntary remand, 
the Government cited the Labor 
Department's “need[ ] to resolve an apparent 
conflict between information provided by 
company officials and information provided 
by the petitioners” (specifically, whether 
BMC produces “products”). However, as 
counsel for the Government candidly 
conceded, the “conflict” between 
information provided by the petitioners and 
that provided by BMC was “apparent” 
during the course of the Labor Department's 
investigation-long before the Workers filed 
their Complaint with the Court. See 
[Defendant's] Second Amended Motion for 
Voluntary Remand (July 6, 2004), at 3 
(relying in part on information provided 
with Worker's “request for administrative 
reconsideration”). Cf. Letter from the Court 
to Defendant (March 19, 2004), filed in 
Former Employees of Paradise Fisheries v. 
United Slates. Coun No. 03-00758 
(rejecting Labor Department's claim that 
TAA certification was based on “new 
information” supplied to agency after 


Complaint was filed; “While it may be true 
that the Labor Department had previously 
failed to make the connection, it cannot 
honestly be said that the agency was 
'unable ' to make the connection before the 
Complaint was filed.”). 

On remand, the Labor Department reiterated-and 
elaborated on-its test for “production” of an “article” 
in the context of the software industry, further 
emphasizing the characteristic of “tangibility”: 

The Department has consistently maintained that the 
design and development of software is a service. In 
order to be treated as an article, for TAA purposes, a 
software product must be tangible, fungible, and 
widely marketed. The Department considers software 
that is mass-replicated on physical media (such as 
CDs, tapes, or diskettes) and widely marketed and 
commercially available {e.g., packaged “off-the- 
shelf’ programs) and dutiable under the Harmonized 
Tariff Schedule of the United States to be an article. 
The workers designing and developing such products 
would be considered to be engaged in services 
supporting the production of an article. 

69 Fed.Reg. at 76,783 (emphasis added). — *1322 
Applying that analysis in the course of its remand 
investigation here, the Labor Department “raised 
additional questions and obtained detailed 
supplemental responses from the company.” Id. 

FN25. Again, as explained in note 22 above, 
there is no need here to reach the substantive 
merits of the criteria for TAA certification 
of software workers that the Labor 
Department applied in this case. But the 
Workers took strong exception to those 
criteria. In a letter to the Labor Department, 
counsel for the Workers took pains to 
emphasize that, although they were 
providing the agency with information to 
demonstrate that the Workers fulfilled the 
criteria articulated by the agency, “[njothing 
... [in the Workers' communications] should 
be construed as acquiescence to the 
Department of Labor’s view that a physical 
product listed in the Harmonized Tarif 
Schedule must have been produced ... in 
order for the[ ] former employees to be 
entitled to benefits under the TAA.”S.A.R. 
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34 (emphases added). 

The information provided by BMC in the course of 
the remand proceedings conflicted with the 
information that the company had supplied earlier, 
and bore out the Workers' claims, casting an entirely 
new light on the merits of the Workers' TAA petition. 
Reiterating its position that “to be treated as an article 
... for TAA purposes, a software product must be 
tangible, ” the Labor Department explained: 

[T]he new information showed that, in addition to 
software design and development, the firm does, in 
fact, mass-replicate software at the subject facility. 
Further, software produced by the firm at the subject 
facility includes not only custom applications, but 
[also] packaged 'off-the-shelF applications which are 
mass-replicated on various media (CDs and tapes ) at 
the subject facility. 

69 Fed.Reg. at 76,783 (emphases added). Noting that 
BMC employees “are not separately identifiable by 
product line,” the Labor Department concluded that 
the Workers here were, indeed, "engage[d] in activity 
related to the production of an article.” Id. 

On remand, the Labor Department also re-evaluated 
the Workers' allegations that BMC had shifted 
production overseas, to India and Israel. 69 Fod.Reu. 
at 76.783. The agency concluded that “there was no 
shift in production, for TAA purposes.” Id. However, 
the agency did find that “employment and production 
of packaged, mass-replicated software at the subject 
facility had declined significantly from 2002 to 
2003,” that “company imports of mass-replicated 
software increased during the same period,” and chat 
“the increase in company imports represented a 
significant percentage of the decline in production at 
the subject facility during the relevant period.” IdP^ 

FN26. As explained in greater detail above 
(and in notes 20 and 35), the Workers' 
request for reconsideration alleged an 
increase in imports of BMC products and 
product components. However, the Labor 
Department made no effort to investigate 
that allegation until after this action was 
filed. Compare A.R. 53 with C.A.R. 55 and 
A.R. 56-59. Cf. Sun Apparel I. 28 CfT at — 

. 2004 WL 1875062 at * 2 (although “the 
record ... contained no evidence to support 


its findings, Labor nevertheless determined 
that [the subject company] did not increase 
its imports”). 

The Labor Department therefore determined on 
remand 'hhat increases of imports of articles like or 
directly competitive with those produced at BMC 
Software, Inc., Houston, Texas, contributed 
importantly to the total or partial separation of a 
significant number of workers and to the decline in 
sales or production at that firm.” Accordingly, nearly 
one full year after the TAA petition was filed (and 
more than 16 months after the Workers here lost their 
jobs), the Labor Department certified as eligible to 
apply for benefits all Houston-based BMC employees 
“who became totally or partially separated from 
employment on or after December 23, 2002, through 
two years from the issuance of [the] revised 
determination." 69 Fed.Reg. at 76.783-84 . 

Moreover, the Labor Department has recently revised 
its position to recognize *1323 that-at least for 
purposes of cases such as this-“there are tangible and 
intangible articles,” and that “the production of 
intangible articles can be distinguished from the 
provision of services.” See, e.g.. Computer Sciences 
Corporation: Notice of Revised Determination on 
Remand. 71 Fed.Reg. 18.355 (April 11 . 2006) 
(emphasis added). Accordingly, “[s]oftware and 
similar intangible goods that would have been 
considered articles for the purposes of the Trade Act 
if embodied in a physical medium will now be 
considered to be articles regardless of their method of 
transfer.” Id. (emphasis added). In short, as the Labor 
Department apparently now concedes, the Workers 
here would have been entitled to TAA certification 
even if BMC's software had not been “replicated on 
various media (CDs and tapes)” -that is, even if it had 
not been in “tangible” form.™-’ 

FN27. The Labor Department's revised 
policy is the culmination of a large body of 
caselaw roundly criticizing the bankrupt 
logic of the agency's longstanding position 
on the treatment of software and similar 
“intangible” goods for purposes of TAA. 
See generally n. 22, supra. In truth, the 
agency's new position is not a new “policy” 
at all. Nor is it based on some new 
interpretation of law. In reality, the Labor 
Department's recent change of position 
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reflects nothing more than the agency's 
belated acknowledgment and correction of 
certain fundamental mistakes of fact on 
which its longstanding position on 
“[sjoftware and similar intangible goods” 
was premised-mistakes to which the agency 
had repeatedly turned a blind eye and deaf 
ear. 

Already the Labor Department’s revised 
position has resulted in the agency’s 
certification of a number of groups of 
workers whose TAA claims had been 
repeatedly denied, and who had sought 
recourse in the court. See, e.g.. Computer 
Sciences Corporation: Notice of Revised 
Determination on Remand. 71 Fed.Reu. 

18.355 (April 1 1 . 2006) : Electronic Data 
Systems Corporation: Notice of Revised 
Determination on Remand. 71 Fed, Roe. 

18.355 (April 11, 20061 : Lands' End: 
Notice of Revised Determination on 
Remand, 71 Fed-Reg. 18. 357 (April 11. 
2006}; IBM Corporation: Notice of 
Revised Determination on Remand. 71 
Fed.Reu. 29,183 (Mav 19. 20061 : Gale 
Group. Inc,: Notice of Revised 
Determination on Remand. 71 Fed.Rec. 
43.213 (Julv31.2006) . 

The full extent of the damage attributable 
to the Labor Department's protracted 
adherence to its indefensible position is 
incalculable. To begin with, it in unclear 
whether the outcomes of any other TAA 
cases filed with the court in recent years 
would have differed had the Labor 
Department acknowledged and corrected 
its mistakes at an earlier date. Bui see n. 
79, infra. But, at a minimum, it seems 
highly likely that, in recent years, the 
Labor Department has denied TAA 
petitions from workers in the software 
industry that the agency would now agree 
should have been granted, and which were 
never appealed in court. And it is a virtual 
certainty that there are workers in the 
software industry who would have filed 
TAA petitions with the Labor 
Department, but were deterred by the 
agency’s longstanding-and now 


repudiated-position. See generally 
“ Certifiablv Broken.” 7 U, Pa. J. Lab. &. 
Emp. L. at 801 (noting that result of 
problems in agency's administration of 
TAA program may be “an effective 
absence of due process altogether, as 
thousands of eligible workers may not 
even bother applying”). 

II. Analysis 

To be sure, the Workers are gratified by the Labor 
Department's affirmative determination granting their 
TAA petition. But they are also quite understandably 
bewildered that it took the agency so long to grant 
them the relief to which they are entitled. And they 
are frustrated that they had to haul the Labor 
Department into court to force the agency to take a 
hard look at their claim. Moreover, while the 
Government is to be commended for recognizing the 
need for a voluntary remand, the Labor Department's 
“about-face” as a result of that remand simply 
underscores the fact that the agency should have 
certified these Workers in the first place, within 40 
days of receipt of their petition. 

*1324 In this case, like so many others in recent 
years, the agency's “investigation” was “a shockingly 
cursory process.” In short, as discussed more 
frilly below, it exalts form over substance to 
characterize as an “investigation” the Labor 
Department's superficial review of the Workers’ 
petition at the agency level.--— 

FN28. 5ee Harper's Magazine at 63 
(explaining that, after a TAA petition is 
filed, the Labor Department “initiates an 
investigation, which involves faxing the 
company a few generic forms and 
sometimes making a follow-up phone call or 
two.... It is a shockingly cursory process”). 

FN29. An “investigation” is defined as a 
“detailed examination” or “a searching 
inquiry,” “an official probe.” Webster's 
Third New International Dictionary 
(Unabridged) 1 1 89 (2002). The Labor 
Department’s track record in TAA cases in 
this court belies any suggestion that the 
agency's typical initial review of a TAA 
petition can fairly be described as an 
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“investigation.” Indeed, one senior 
government lawyer tamiliar with the Labor 
Department's process has implicitly 
conceded as much: 

[AJIthough Congress has mandated that 
Labor conduct an “investigation,” with all 
the active and exhaustive connotations 
which that term might imply, the reality is 
that Congress also has appropriated a 
finite amount of resources for the conduct 
of these investigations. 

McCarthy at 14 (emphasis added). See 
generally l^ U.S.C. $ 2271(a) (requiring 
Labor Department to give notice that 
agency “investigation” has been initiated). 

The bottom line, however, is that 
Congress has mandated that the Labor 
Department “investigate” workers' TAA 
claims-TO/ that those claims be, for 
example, merely “considered,” or 
“evaluated,” or “reviewed.” See Shoshone 
Indian Tribe v. United States. 364 F.3d 
1339. 1347 (Fed.Cir.2Q04) (and cases 
cited there) (In statute of limitations 
provision, “Congress's choice of the 
phrase 'shall not commence to run' 
instead of ‘tolls' should be given effect. 
There exists a strong presumption that 
'Congress expresses its intent tluough the 
language it chooses' and that the choice of 
words in a statute is therefore deliberate 
and reflective.”). Moreover: 

[l]f the [Labor Department's] resources 
are not adequate to enable it to meet its 
statutory mandate, the remedy lies with 
Congress. The volume of claims filed with 
the agency cannot serve to excuse it from 
fulfilling its legal obligations vis-a-vis the 
legions of displaced workers. Indeed, if 
anything, the volume of claims filed 
serves to underscore the vital nature of the 
agency's mission. Ameriphone. 27 CIT at - 
— ■ 288 F.Supn.2d at 1360 . 

A. The Labor Department's Failure to Identify and 
Resolve Discrepancies and Inconsistencies in 
Information Provided to It 


[41 The entirety of the Labor Department's initial 
investigation here consisted of a mere five questions 
(all of which were either very basic, or conclusory, or 
both), posed to BMC's Senior Manager for Human 
Resources. C.A.R. 36-37.-“ The record*1325 
reveals that the agency made no effort whatsoever to 
follow up with company officials (via telephone or 
otherwise)-even though the company's responses to 
the Labor Department's few substantive questions 
were non-responsive, ambiguous, and/or inconsistent 
with other information on the record, and thus begged 
for clarification. 

FN3Q. As note 12 explains, the Labor 
Department omitted from the administrative 
record all documentation of its initial contact 
with BMC. 

The agency's Petition Log Sheet (A.R.1) 
indicates that BMC was contacted on 
January 12, 2004. But the administrative 
record includes no documentation of that 
contact. There are no notes of the Labor 
Department's initial telephone call(s) or e- 
mail message(s) to BMC-no indication as 
to which agency staffer contacted BMC, 
no indication as to which BMC officialfs) 
were contacted, no indication as to the 
mode of communication, and no 
indication as to the substance of that 
communication. The Petition Log Sheet 
also indicates that the agency issued a data 
request to BMC that same day. See A.R. 
1. But that data request, too, is missing 
from the administrative record. Nor does 
the record include a copy of any Labor 
Department letter or memo to BMC 
communicating its questions to the 
company. It is thus impossible to discern 
from the record whether the agency 
forwarded to BMC the standard Business 
Confidential Data Request questionnaire 
that the agency has typically used in TAA 
cases. 

The sole evidence of the Labor 
Department's contact with BMC in the 
course of the initial investigation is 
BMC's response to the agency's inquiries, 
which consists of the company’s answers 
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to a mere five questions: 

(1) What is the full legal name and 
address of your firm? 

(2) Is your firm affiliated with another 
company? If so, name the affiliated 
company (including address) and describe 
the affiliation. 

(3) Briefly describe the business activities 
of BMC Software, Inc., Houston, TX 
(TA-W-53,918), 

(4) Do the workers in BMC Software, 
Inc., Houston, TX (TA-W-53,918) of your 
firm produce an article of any kind or 
were they engaged in employment related 
to the production of an article? If workers 
do produce an article, please explain, and 
what is the product? 

(5) Briefly explain the circumstances 
relating to separations at your firm that 
have taken place in the last year. 

C.A.R. 36-37. The Labor Department's 
questions were simply much too vague 
and generalized, and were not reasonably 
calculated to elicit the necessary 
information-at least not without agency 
follow-up. 

For example, although the Labor 
Department knew from the name of the 
corporation (as well as the Workers' TAA 
petition form) that BMC is a software 
company, the agency failed to inquire 
whether BMC's software is “tangible, 
fungible, and widely marketed,” or 
whether it is “mass-replicated on physical 
media (such as CDs, tapes, or diskettes) 
and widely marketed and commercially 
available (e.g.. packaged 'off-the-shelf 
programs’)”-the very criteria that the 
Labor Department at the time professed to 
“consistently” apply in cases such as this. 
See 69 Fed.Rcu. at 76.783. Similarly, the 
agency's broad request for a brief 
explanation of “the circumstances relating 
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to separations" at BMC was no substitute 
for specific questions about factors such 
as increased imports and shifts in 
production abroad. 

For example, as discussed in section I.B above, 
BMC's Senior Manager for Human Resources 
supplied “canned” marketing pitches in response to 
both the Labor Department's request for a description 
of the company's business, and the agency's inquiry 
as to whether BMC workers “produce an article.” It 
would be, frankly, impossible for anyone-including 
the Labor Department-to discern from BMC's non- 
responsive answers whether or not the company's 
software constitutes a “product” within the Labor 
Department's interpretation of the TAA laws at that 
time (that is, whether BMC's software is mass- 
replicated on physical media (such as CDs, tapes, or 
diskettes) and is widely marketed and commercially 
available {e.g., packaged for “off-the-shelf’ sale)). 
Nevertheless, the Labor Department failed to seek 
any clariflcation-from either BMC or the Workers. 

Indeed, in responding to the Labor Department's 
query whether the company’s workers “produce an 
article,” BMC's Senior Manager for Human 
Resources herself actually used the term “products”- 
i.e.. “software producls''-ln describing BMC's 
business. See C.A.R. 37 (emphasis added). Yet, not 
only did the Labor Department fail to seek 
clarification of that ambiguous reference, but the 
agency investigator even purported to rely on the 
company official's statement as the sole basis for the 
agency's affirmative conclusion that BMC employees 
do not produce a “product”; 

According to company official, [the Senior Manager 
for Human Resources], the workers at BMC ...did not 
produce a product. 

Compare C.A.R. 42-43 (undated internal agency 
memorandum) (emphases added) with C.A.R. 36-37 
(BMC's responses to agency questions in course of 
initial investigation). The Labor Department 
investigator thus impermissibly distoned what little 
information was supplied by the company’'’1326 in 
response to the agency's inquiries.-- - 

FN31. Regrettably, this is no isolated 
incident. The Labor Department has been 
criticized for distorting and misrepresenting 
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evidence in other cases as well. See 
generally IBM 29 CIT at — & n. 34. 403 
F.Supp.2d at 1334-35 & n. 34 (Labor 
Department's determination “spins” 
information, with effect of “obscur[ing]” its 
true significance); Former Employees of 
Federated Merck. Group v. United States. 
29 CIT — ■ — ■ 2005 WL 290015 at * 5 
(2005) (agency “mischaracteriz[ed]” e-mail 
exchange in which company official 
explained reason for workers' separation, 
resulting in improperly “truncated” 
investigation); Sun Apparel i 28 CIT at - — ■ 
2004 WL 1875062 at — 4. S (where 
employer stated only that patterns and 
markers were “shipped primarily” by 
electronic means, agency erred by ignoring 
employer's limiting use of “primarily” and 
instead drawing “the much broader 
conclusion that [all ] the patterns and 
markers were generated and shipped 
electronically” and, on that basis, 
concluding that no “production” occurred); 
Former Emnlovees uf Pittsburgh LoQistics 
Svs.. Inc. V. IJ.S. Sec'v of Labor, 27 CIT — 
— ■ — -n. 9, 2003 WL22U20510 at ''‘'*’9. 13 
n. 9 (2003) ( '"Pittsburgh Logistics H" ) (in 
one instance, Labor Department 
“egregiously" quoted contract provision “out 
of context”; more generally, court took 
agency to task for repeated use of “out-of- 
context quotations”). 

Similarly, the Labor Department made no attempt to 
reconcile the discrepancy between information 
supplied by the Workers in their TAA petition and 
the agency's conclusion that “the workers at BMC ... 
did not produce a product.” For example, near the top 
of a number of the pages of job vacancy 
announcements printed out from BMC's website (and 
appended to the Workers' TAA petition) is a banner 
consisting of six bunons, labeled “Home,” 
“Partners,” “Support,” “Store,” “Education,” and- 
significantly-'Troducts & Solutions.” See, e.g.. A.R. 
12, 17, 21, 26, 31 (emphasis added). And the job 
vacancy announcements themselves included listings 
not only for positions such as “Systems 
Programmers” and “Programmer Analysts,” but also 
for positions such as "Product Developers” and “Sr. 
Product Developers.” See, e.g.. A.R. 8-9, 11-14, 19, 
22, 24-25, 27-30 (emphases added). 


To be sure, an employer's use of the term “product” is 
by no means conclusive, or binding on the Labor 
Department. But it is equally clear that such a use 
warrants further inquiry by the agency, and that- 
absent such further inquiry, accompanied by a 
reasoned explanation of the facts (reconciling the 
company's use of the term)-the agency is not free to 
conclude (as it did here) that petitioning workers do 
not produce a product. 

The Labor Department further failed even to 
acknowledge-much less seek to resolve-apparent 
inconsistencies between other information provided 
by the Workers in their TAA petition and that 
supplied by their former employer, BMC. For 
example, asked by the Labor Department to “[bjriefly 
explain the circumstances relating to separations at 
[BMC],” the company's Senior Manager for Human 
Resources responded simply that the company had 
taken “significant restructuring actions, including 
reductions in force, to reduce its ongoing operational 
expenses to be in line with the revenue that [was 
then] currently being generated.” C.A.R. 37. The 
Labor Department made no effort whatsoever to 
plumb the meaning of that wholly uninformative 
response. 

Certainly the agency made no effort to press BMC on 
the underlying causes of the layoffs,™- or the 
specifics of BMC Jobs being moved overseas. Yet the 
Houston Chronicle article appended to the 
Workers'*1327 TAA petition reported that, while 
BMC jobs in Houston and elsewhere were being 
slashed, the company planned to “offset some of the 
cuts” by adding positions “to offshore facilities in 
India and Israel.” A.R. 5-6. And the vast majority of 
the listings in the 25 pages of BMC job vacancy 
announcements included with the Workers' TAA 
petition were for positions in India and Israel. See 
A.R. 8-32. That and other critical information was 
either overlooked or simply ignored in the Labor 
Department’s preparation of its “Findings of the 
Investigation” and in its initial negative 
determination. C.A.R. 42-43; A.R. 44-45. 

FN32. BMC's response to the Labor 
Department's question (quoted above) was 
little more than a tautology, not illuminating 
in the least. See C.A.R. 37. In essence, BMC 
responded that the company laid off workers 
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to reduce expenses, so that expenses would 
not exceed revenues. But it is a virtual 
truism that companies strive to ensure that 
expenses do not exceed revenues, and that 
laying off workers reduces expenses. For 
purposes of a TAA analysis, the salient 
question is “why?”: Why were revenues 
down? For example, were lower revenues 
attributable in part to increased imports? 

See also C.A.R, 55 (intemai agency 
memorandum documenting investigation 
pursuant to Workers' request for 
reconsideration, stating sirapiy that “BMC 
is experiencing global reduction in 
workforce, due to low earnings"). 

Adding insult to injury, the agency's investigation 
conducted in response to the Workers' request for 
reconsideration was iittle more than a rubber-stamp 
of its initial denial. The Labor Department’s 
reconsideration consisted-in toto-of a single phone 
conversation with BMC's Senior Manager for Human 
Resources (the same company official who had 
responded to the agency's initial questions). That 
conversation was in turn documented by the agency 
investigator in a memorandum that consisted of a 
total of five sentences, in a mere five lines of text. 
C.A.R. 55.— 

FN33. In contrast to the initial investigation 
(where the Labor Department asked only the 
most basic of questions-see note 30, above), 
at least the agency investigator handling the 
Workers' request for reconsideration posed 
some specific questions addressing the 
criteria that the Labor Department was then 
applying in TAA cases involving the 
software industry. Compare C.A.R. 36-37 
(BMC's responses to agency questions in 
course of initial investigation) with C.A.R. 
55 (indicating that, in reviewing Workers’ 
request for reconsideration, agency 
investigator inquired whether BMC software 
was “recorded on media disks, ... mass- 
produced ... [or] sold off-the-shelf’). 

The Labor Department's investigation in response to 
the Workers’ request for reconsideration was also 
tainted by the same methodological flaws that 
plagued the agency’s initial investigation. Thus, for 


example-notwithstanding the fact that the Workers' 
request for reconsideration insisted that BMC “does 
produce an article or articles in the form of products,” 
and even though the Workers quoted language from 
the BMC website referring to “products” and 
provided the agency with cites to locations on the 
BMC website where company products are sold-the 
Labor Department investigator accepted at face value 
the BMC official's statement that no products were 
manufactured by the company. Compare A.R. 53 
with C.A.R. 55. 

Similarly, although the Workers’ request for 
reconsideration reiterated that BMC production was 
being shifted “offshore,” and although the Workers' 
TAA petition had included documentation that 
appeared to support such allegations, the Labor 
Department investigator nevertheless accepted 
without question the BMC official's statement that 
"[tjherc were no job transfers abroad,” ''^Compare 
A.R. 2-3, 5-32, *1328 53 with C.A.R. 55.' 

FN34. It is of little moment that the Labor 
Department ultimately determined that 
“there was no shift in production, for TAA 
purposes.”i.’?ee 69 Fcd.Ree. at 76.783. What 
is significant is that, until the Workers filed 
the instant appeal, the Labor Department 
made no attempt to reconcile (and, indeed, 
failed even to acknowledge) the 
inconsistencies between BMC's statements 
to the agency and the information supplied 
by the Workers. If the agency had 
recognized-and sought to explore and 
resolve-this and some of the other apparent 
discrepancies between the information 
provided by the Workers and that provided 
by the company, the agency would have 
been alerted to the fact that BMC's Senior 
Manager for Human Resources was a less 
than reliable source. 

FN.sS. As indicated in notes 20 and 26 
above, the Workers' request for 
reconsideration further alleged for the first 
time that BMC products, and product 
components, were being imported to replace 
those historically produced at BMC's 
Houston facility. However, the Labor 
Department made no attempt to investigate 
that allegation until after this action had 
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been filed. Compare A.R. 53 wUh C.A.R. 55 
and A.R. 56-59. 

Only after this action was filed and the voluntary 
remand granted did the Labor Department begin to 
seriously probe the merits of the Workers' TAA 
petition, pressing BMC (for the first time) to “provide 
detailed answers” supplying the “accura[te] and 
complete[ ]” information needed for the agency to 
“conduct a comprehensive investigation” of die 
Workers' claims (see S.A.R. 38-39)-information that 
was at the time still so conspicuously absent from the 
agency's files. Even a cursory review of the 
administrative record here makes it clear that the 
Labor Department could-and should-have elicited the 
necessary information much earlier, by scrutinizing 
the company's statements, seeking greater specificity 
and clarification, and reconciling the obvious 
inconsistencies in the evidence before the agency. 

B, The Labor Department's Over-Reliance on 
Employer-Provided Information 

In its initial Investigation of the Workers' petition, the 
Labor Department asked BMC the “ultimate 
question”: 

Do the workers in BMC Software, Inc., Houston, TX 
... produce an article of any kind or were they 
engaged in employment related to the production of 
an article? If workers do produce an article, please 
explain, and what is the product? C.A.R. 36-37.^ 
In effect, the agency sought to delegate to BMC’s 
Senior Manager for Human Resources the power to 
decide the Workers' TAA petition, Bui, “it is Labor's 
responsibility, not the responsibility of the company 
official, to determine whether a former employee is 
eligible for benefits," Federated March.. 29 CIT at — 
2005 WL 2900 1 5 at '* 6 (citation omitted). 

FN36. The Labor Department thus failed to 
question BMC about the specific criteria that 
the agency was assertedly applying at the 
time in cases such as this-/.e, whether the 
company's software is mass-replicated on 
physical media (such as CDs, tapes, or 
diskettes) and whether it is widely marketed 
and commercially available (e.g., packaged 
for “off-the-shelf sale). Compare IBM 1. 29 
CIT at — ■ 387 F.Supp.2d at I35t (because 
agency obviously knows “the sometimes 


esoteric criteria" for TAA certification-“and 
the affected workers do nof-“it is 
incumbent upon Labor to take the lead in 
pursuing the relevant facts”). 

Accordingly, the Labor Department cannot rely on 
employers' blanket assurances that workers were, or 
were not, engaged in “production.” IBAI I. 29 CIT at - 
— . 387 T.Supp.2d at 1351-52 (Labor Department 
erred in “effectively substitut[ing] the [company 
official's] opinion for its own inquiry into whether the 
products produced ... constituted ‘articles' for the 
purpose of [the] TAA statute”); IBM. 29 CIT at - — & 
n. 25. — . 403 F.SuoD.2d at 1329-31 & n. 25. 1336 
(Labor Department “may not rely on the legal 
conclusions of others as a substitute for its own 
analysis of the relevmit facts”: agency “cannot simply 
adopt as its own the legal conclusions of employers,” 
but must instead “reach its own conclusions, based on 
its own thoughtful, thorough, independent analysis of 
all relevant record facts”; “agency may not rely on 
conclusory assertions by company officials- 
particularly not as to ‘ultimate tacts' and legal 
determinations entrusted to the agency, and 
particularly not where those "1329 conclusory 
assertions are contradicted by detailed, specific 
statements made by the [petitioning workers] under 
penalty of peijury”); EDS I. 28 CIT at , 350 
F.Supp.2d at 1292-93 (in relying on company 
official's statement that company “did not produce 
articles, but provided computer related services,” 
Labor Department improperly “substituted one ... 
employee's opinion that the company did not produce 
‘articles' for [the agency's] own legal inquiry”); 
t>icsson /. 28 CIT at — . 2D04 WL 2491651 at * 7 
(agency erred in relying on company official's 
“essentially legal conclusion” that workers "[did] not 
produce a product! " ).^ 

FN37.i 5ee also Ameriohone. 27 CIT at - — . 
288 F.SupD.2d at 1 3 59 (citing Marathcm 
Ashland!. 26 CIT at 744-45. 215 F.Supp.2d 
at 1352-53 (Labor Department's reliance on 
employer's conclusory assertions concerning 
“production” constituted impermissible 
abdication of agency's duty to interpret TAA 
statute and to define terms used in it)). 

Indeed, to the contrary, the Labor Department has an 
affirmative obligation to conduct its own independent 
“fectual inquiry into the nature of the work 
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performed by the petitioners’" to determine whether 
or not that work constituted “production.” 
Ameriphone, 27 CIT at - — . 288 F,SuDP.2d at 1359 
{citing Chevron I 26 CIT at 1284. 245 F-Supp,2d at 
1327-28 (quoting Former Employees of Shot Point 
Servs. V. United Stales. 17 CIT 502. 507 n993ffl . 

Nor can the Labor Department rely on the unverified 
statements of company officials in the face of factual 
discrepancies in the record, as it did in this case. See 
generally Former Emplvvees of Marathon Ashland 
Pipe Line, LLC v. Chao. 370 K.3d 1375. 1385 
(Fed.Cir.2004~) (ruling that the Labor Department is 
entitled to base TAA determinations on statements of 
company officials “if the Secretary reasonably 
concludes that those statements are creditworthy” and 
if the statements “are not contradicted by other 
evidence”; but-where there is a conflict in the 
evidence-the Labor Department is “precluded ... from 
relying on the representations by the employer” and 
is required to “take further investigative steps before 
making [its] certification decision”) (emphasis 
added); IBM 29 CIT at — , — , 403 F.Supp.2d a t 
1330-31, 1336 (Labor Department cannot “rely on 
evidence which is fundamentally at odds with other 
record evidence (at least not without reconciling 
discrepancies)”; agency cannot “accept at face value 
information provided by a source where either (a) 
that information is contradicted by other evidence on 
the record, or (b) there is some other reason to 
question the veracity of the information or the 
credibility of the source”).^^^^ Ini' I M aiders and 
Allied Workers' Union. 643 F.2d at 31-32 (sustaining 
agency reliance on unverified employer response 
absent “objective circumstances ... suggesting that the 
company gave a less than truthful response” and 
absent any indication “that the company would have 
financially benefitted from the denial of 
certification”); ^ISiO Former Employees of Gateway 
Country Stores LLC v. Chao, 30 Ci'f — , — , 2006 
WL 539129 at * 1 1 (20061 (Labor may reasonably 
“rely upon information supplied by a company 
official where that information is not disputed by 
either party or, if there is a dispute, if Labor conducts 
an adequate investigation into the reliability of that 
information”) (citations omitted). 

FN38. Thus, statements “that are 
inconsistent, uncorroborated, not entirely 
based on personal knowledge, and possibly 
biased do not constitute substantial 


evidence.” Former Employees of Tyco Toys. 
In c. V. Brock. 12 CIT 781. 782-83 (1988) . 
See also IBM. 29 CIT at — n. 21. 403 
F,Supp.2d at 1332 n. 21:Ameriphone. 27 
CIT at n. 8, 288 F.Supp.2d at 1359 n. 

^-.Chevron I. 26 CIT at 1283 n. 9. 245 
F.SuDD.2d at 1326 n, 9 (and cases cited 
there); Former Employees of Pittshursh 
Logistics Svs.. Inc, v. U.S. Sec'v of Labor, 27 
CIT — 2003 WL 716272 at *6 (2003) 
("Pittsburgh Logistics 1") (citing Former 
Employees of Shaw Pipe v. IJ.S. Sec'v of 
Labor. 21 CIT 1282, 1289, 988 F.Supp. 588, 
592 (1997)1 ; Former Employees of Oxford 
Auto. U.A.W. Local 2(m v. U.S. Den't of 
Labor. 27 CIT — — & n. 14. 2003 WL 
22282370 at * 5 & n. 14 (2003) ( "Oxford 
Auto I" ) (and cases cited there); Sm 
Aonarell. 28 CIT at — . 2004 WL 1875062 
at * 8 . 

In the case at bar, as discussed in section I.B above, 
BMC's Senior Manager for Human Resources stated 
unequivocally that BMC software is not “recorded on 
media disks,” nor is it “mass-produced” or “sold off- 
the-shelf,” when asked by the Labor Department 
investigator reviewing the Workers’ request for 
reconsideration. See C.A.R. 55. The BMC official 
also denied that any jobs had been transfened abroad. 
Id. In fact, all of those statements were patently and 
demonstrably false. It is impossible to definitively 
discern from the record here whether or not she knew 
that the statements were false at the time she made 
them-although, candidly, it strains credulity to 
suggest that the Senior Manager for Human 
Resources of a major multinational corporation could 
be so ignorant of such basic information about the 
nature of her employer's business, much less the 
overall status of the company's workforce at its 
facilities here at home in the U.S. versus abroad.--- 

PN39. It is astonishing that, as late as the 
date of BMC's return of the Confidential 
Data Request (in the course of the remand 
proceedings), BMC's Senior Manager for 
Human Resources was siill maintaining that 
BMC “create[s] software solutions not 
tangible products.” C.S.A.R, 92, 

Other statements in BMC's response to the 
Confidential Data Request are equally 
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mystifying. Incredibly, asked whether 
there had been layoffs, BMC's Senior 
Manager for Human Resources checked 
“unknown.” C.S.A.R. 92, In response to a 
request for the number of production 
workers employed in 2002 versus 2003, 
she again stated that “BMC delivers 
software solutions not a tangible 
product. ’’C.S.A.R. 93. Elsewhere, she 
reiterated that “BMC creates software 
solutions not tangible products such as 
televisions or computer hardware.” 
C.S.A.R. 135. But she went on to concede 
that BMC does “reproduce software on 
tangible media in the form of CDs, tapes 
and paper at the subject plant” (Houston, 
TX). Id. See also C.S.A.R. 157 (same). 

Each of the false statements made by BMC's Senior 
Manager for Human Resources was at odds with 
information that the Workers had provided to the 
Labor Department. Yet the agency never once 
contacted the Workers to attempt to reconcile the 
discrepancies, or to solicit information from them (on 
this, or any other, subject)-not as part of the agency's 
initial investigation, and not even in response to the 
request for reconsideration. There can be no doubt 
that-if the Labor Department had bothered to ask the 
Workers whether BMC's software is mass-replicated 
on physical media and is widely marketed and 
commercially available {e.g., packaged for “off-the- 
shelf’ sale)-the Workers would have provided to the 
agency the same photos of shrink-wrap software that 
they ^jDended to their Complaint filed with the 
court.^^ — But the Labor Department*1331 never 
asked, and instead accepted as gospel truth the 
unsubstantiated representations of the BMC human 
resources official. 

FN40. The Labor Department emphasizes 
that, until the Complaint was filed, it had not 
seen the Workers' “photocopied pictures of 
[BMC's] packaged software,” 69 Fed.Reu, at 
76.783. According to the Labor Department, 
it was those photos that caused the agency to 
“identif[y] the need to resolve the apparent 
conflict between information provided by 
the petitioners and that provided by the 
employer,” resulting in the agency's request 
for a voluntary remand. Id. 


As noted immediately above, however, 
the Labor Department would have had 
access to the photos earlier, had it 
bothered to contact the Workers in the 
course of either its initial investigation or 
its investigation in response to the 
Workers' request for reconsideration. 
Even more to the point, as discussed in 
note 24 and elsewhere, the record before 
the agency was replete with “apparent 
conflict[s] between information provided 
by the petitioners and that provided by the 
employer” even without the photos-as the 
Government itself conceded in requesting 
a voluntary remand from the Court. See 
[Defendant's] Second Amended Motion 
for Voluntary Remand (July 6, 2004). But 
those conflicts were either ignored or 
overlooked by the agency, until the 
Workers sought recourse in this forum. 

As section l.A above observes, the methodology used 
to conduct TAA investigations is-as a general 
principle-committed to the sound discretion of the 
agency. But it is difficult to fathom why Labor 
Department investigators continue to rely so heavily 
on employers, virtually to the exclusion of petitioning 
workers. A review of the administrative records in 
TAA cases filed with the court reveals that agency 
investigators only relatively rarely contact petitioning 
workers to seek additional information, 
documentation, or clarification.—' In contrast, 
investigators seem almost gullible in their willingness 
to accept at face value virtually anything an employer 
says-typically without even confronting the employer 
with other, conflicting information provided by 
petitioning workers (or sometimes the employer 
itself).''— 

FN4I . In those rare cases where Labor 
Department investigators actually have 
contacted petitioning workers, it has 
generally been only after an initial negative 
determination has been rendered, and the 
workers have sought reconsideration or have 
filed a challenge in court. See, e.g., EDS 1, 
28 CIT at — ■ 350 F.Supp.2d at 1285 
(noting that, in response to request for 
reconsideration, agency investigator 
contacted one of the petitioning workers). 
But see IBM I. 29 CIT at — — . 387 
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F.Sunp.2d at 1348, 1350 (indicating that 
agency had some minimal contact with two 
of the petitioning workers in course of initial 
investigation). 

FN4^5ee Harper's Magazine at 63 (noting 
that, notwithstanding significant employer 
incentives to be less than forthcoming about 
the circumstances surrounding layoffs, “the 
Labor Department routinely privileges 
information from the company over 
information from workers”). 

In a nutshell, the Labor Department views employers 
as presumptively reliable sources, and treats any 
information that they provide as though it “trumps” 
information provided by petitioning workers. The 
agency maintains that an employer has no reason to 
lie, and has “[no] interest in the outcome of (a TAA 
case] that might ... be[ ] adverse to its former 
employees.” Former Emnlovees of Barry Calleboui 
V. Chao. 357 F.3d 1377. 1381 fFcd.Cir.2004) .‘^^-^ 

FhJ43, 5ee also, e.g., Int 7 Molders and Allied 
Workers' Union. (43 F.2d at 31-32 
(sustaining agency reliance on unverified 
employer response absent “objective 
circumstances ... suggesting that the 
company gave a less than truthful response" 
and absent any indication “that the company 
would have financially benefitted from the 
denial of certification”); Chevron /. 26 CIT 
at 1282 n. 8. 245 F.SuDi>.2d at 1325 n. 8 
(noting, then rejecting, Government's claim 
that there was “no evidence that [company] 
officials were uncooperative or less than 
forthright during Labor's investigation”). 

It is telling that, for example, in Chevron, 
one current company official feared 
retaliation by his employer for the 
assistance he rendered to the petitioning 
workers. See Chevron L 26 CIT at 1272. 
245 F.SuDa.2d at 1320 . See also. e.g., 
IBM I. 29 CIT at — . 387 F.SuDP.2d at 
1350-52 (employer apparently failed to 
complete and return agency TAA 
questionnaire, and was otherwise “very 
dilatory”; Defendant's Consent Motion for 
Voluntary Remand (Oct. 7, 2003), filed in 
Former Employees of Mellon Bank, HM., 


Court No. 03-00374) (expressing concern 
as to employer responsiveness to agency 
inquiries for additional information); 
WhiHn Machine Works. 554 F.2d at 500 
(expressing incredulity and describing as 
“bi2aiTe” employer's “attempt[ ] to 
terminate [a TAA investigation] which 
could result in substantial benefits to 
many of its present and former 
employees”). 

Au contraire. The Labor Department's position on the 
reliability of company *1332 statements is simplistic 
and naive, at best-for, just as the Labor Department 
seems to impute to peiitioning workers a motivation 
to stretch the truth in an effort to secure TAA 
benefits, so too employers have certain inherent 
incentives to be less than candid and fully 
forthcoming as well. See, e.g., Two Tows. 12 CIT at 
782-83 (remand ordered, based on court's finding that 
sole source on which agency relied for information 
evidenced “a certain bias against provision of trade 
adjustment funds to the claimants”). 

Particularly in today's social and political climate-a 
time when issuing pink slips, padlocking factory 
doors, or outsourcing production to India or China 
may trigger a consumer boycott, make a company the 
lead story on “Lou Dobbs Tonight,” — - or get the 
company's chief executive branded a “Benedict 

Arnold CEO” “---some employers may be 

understandably reluctant to acknowledge layoffs and 
the reasons for them. Thus, in Bell Helicopter, for 
example, the court properly criticized the Labor 
Department's reliance on information provided by 
company officials, emphasizing that: 

FN44. The recent Harper's Magazine 
expose of the Labor Department's 

administration of the TAA program 

questioned the agency's blind reliance on 
information supplied by employers “despite 
the feet that many executives, fearing 
nothing so much as the wrath of Lou Dobbs, 
are less than eager to admit to shipping work 
overseas.” Harper’s Magazine at 63 
(emphasis added). 

For months, one of the most popular 
recurring segments on CNN's “Lou Dobbs 
Tonight” -titled “Exporting America”- 
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covered issues such as free trade 
agreements, the U.S. trade deficit, and 
“outsourcing," shining an often- 
unwelcome spotlight on U.S. corporations 
reported to be outsourcing jobs. 

The TV program's website (at www. cnn. 
com) includes a link to transcripts of past 
shows (including segments on topics 
ranging from “Does Job Retraining 
Work?” and “Growing Backlash Over 
Outsourcing,” to “Small and Medium-Size 
Business Now Exporting American Jobs 
Overseas”). At one point, the website also 
featured a link captioned “Exporting 
America; List of companies exporting 
jobs,” (BMC Software appears on the list, 
which is now archived at http:// www. 
cnn. com/ CNN/ Progr 
ams/lou.dobbs.tonight/popups/exporiing.a 
merica/content.html (last visited Aug. 31, 
2006).) See generally “ Certifiablv 
Broken.” 7 U. Pa. J. Lab. & F.mo. L. at 
821-22 n. no (discussing Lou Dobbs' 
focus on “Exporting America”). 

See also GAO Report 04-1012 at 16-17 
(reporting that trade-affected companies 
are sometimes “unwilling” to provide lists 
of workers affected by layoffs). 

FN45. In the course of the 2004 Presidential 
campaign. Democratic nominee Senator 
John Kerry famously denounced as 
“Benedict Arnold CEOs” corporate 
executives who outsourced manufacturing 
operations, “tak[ing] American jobs and 
money overseas.” See, e.g.. Hon. John 
Kerry, Town Hall Meeting, Vinton, lA (Jan. 
13, 2004) (transcript available at 2004 WL 
624791. 

[Both company officials] had serious adverse 
interests to acknowledging or confirming that the job 
losses were due to the fact that [the firm] could pay 
Canadians less than Americans ... [and] ... intended to 
do just that. The public relations implicaliom alone 
were enough to cast a cloak of suspicion aver [the 
firm's] responses, both in terms of veracity and 
completeness. 

Bell Helicopter. 18 CIT at 326 (emphasis added).^^ 


FN46. No employer relishes headlines like 
“Shipped Out-The Story of How AT & T 
Moved 3,500 Workers to a New ‘Career’ at 
IBM-Knowing It Wouldn't Last.”S’ee IBM ] 
29 CIT at — ■ 387 F.Sunn.2d at 1347 
(quoting headline of news article in The Star 
Ledger. August 25, 2002). Similarly, the 
record in another, unrelated IBM case 
included a New York Times news clipping 
reporting on a conference call in which “two 
senior I.B.M. officials told their corporate 
colleagues around the world ... that I.B.M. 
needed to accelerate its efforts to move 
white-collar ... jobs overseas even though 
that might create a backlash among 
politicians and its own employees. " See 
IBM. 29 CIT at — n. 26. 403 [•.SuDD.2d at 
1332 n. 26 . 

See also “ Cenifiablv Broken.” 7 IJ. Pa. J. 
Lab. & Emn. L. at 821-22 n. 110 (citing 
another “example of the bad public 
relations associated with outsourcing on a 
local level”); id.(emphasizing need for 
Labor Department to take measures to 
ensure “that the [former employer's] 
answers [to agency requests for 
information] are not tinged with concern 
for the company's public image,” 
particularly since “some companies have 
been wary to be seen as contributing to 
the ‘outsourcing’ trend”). 

*1333 Similarly, employers have an incentive to 
downplay the circumstances surrounding layoffs if 
they fear that the publicity that may accompany a 
full-blown TAA investigation (and possible eventual 
certification) may be exploited by their competitors, 
or may negatively affect their stock prices or 
financial ratings, or may have an adverse impact on 
their relationships with their suppliers or their 
“downstream” finishers, by signaling that they may 
be having financial difficulties. Thus, for example, a 
company subject to a TAA investigation may harbor 
concerns that, if its suppliers become skittish about 
the company's solvency, they may impose more 
stringent payment terms on the company, refuse to 
extend credit to it, or cease doing business with it 
altogether. And a company's “downstream” finishers 
may begin to contract with other sources of work to 
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replace the stream of work historically generated by 
the company, if they suspect that the company may 
be beginning to scale back production or preparing to 
close its doors entirely.*^” 

FN47. See. eg,, GAO Report 04-1012 at 24- 
25 (reporting that “some trade-affected 
employers are reluctant ... to provide the 
names of suppliers that may also be affected 
by their shutdown or reduced production. 
For example, [some state] officials ... told 
[GAO] that employers are sometimes 
hesitant to share this information because 
they do not want their suppliers to know that 
they are having financial difficulties. ” ) 
(emphasis added). See also id. at 4 (noting 
that “trade-affected companies may be 
reluctant ... to provide lists of firms that 
supply them with component parts’’). 

In other cases, company officials simply may not 
understand that the TAA program differs from the 
unemployment compensation system, where an 
employer has a clear financial stake in minimizing 
the amount paid to former employees on 
unemployment claims.^^ Or companies may lack 
ready access to all the information that the Labor 
Department seeks.*-™ In *1334 some cases (and 
perhaps this case), the company officials who 
respond to the Labor Department's inquiries may not 
intend to mislead the agency, but instead may simply 
lack the requisite knowledge of the company's 
product lines, markets, and operations. See, e.g.. Sun 
Apparel I. 28 CIT at — . 2QQ4 WL 1875Q62 at * 7 
(lambasting Labor Department for relying on 
information provided by employer's human resources 
manager which was “inconsistent, contradictory, and 
evidencefd] an apparent lack of comprehension of 
the full array of operations, tasks, and activities" of 
company personnel) (emphasis added); IBM. 29 CIT 
at — . 403 F.Supp.2d at 1322 (criticizing agency for 
relying on information provided by company official 
who “later disclaimed ‘any firsthand knowledge of 
daily work activities of the [petitioning workers],’ 
and recommended that ‘someone else at [the 
company] should be contacted for additional 
information’ ”); Piitsbumh Logistics I, 27 CIT at — . 
2003 WL 716272 at * 7 (noting that “[t]he Court 
does not presume that the Employment Development 
Specialist ... located in Rochester [New York] who 
responded to the [agency] investigator’s questions 


about the petitioners was ‘in a position to know’ the 
extent of the petitioners' jobs in Independence 
[Ohio]”).-- 

FN48. Employers typically are familiar with 
the unemployment compensation system, 
and may assume (wrongly) that the TAA 
system operates in a similar fashion. The 
size of an employer's annual unemployment 
tax assessment is based, in significant part, 
on the amount that has been paid out by the 
state to the company's former employees on 
unemployment compensation claims. 
Employers thus have a very real financial 
incentive to seek to minimize the payment 
of unemployment compensation to their 
former employees. In contrast, an employer 
pays no part of the assistance awarded to 
former employees under the TAA system. 
Cf. Jerome Hanifin, “A Short History of a 
TAA Case: Former Employees of Oxford 
Automotive v. US. Department of Labor," 
Litigating Trade Adjustment Assistance 
Cases Before the United States Court of 
International Trade, Customs & 
International Trade Bar Association and 
American Bar Association seminar, 
Princeton Club, New York, NY, April 19, 
2005, at 13 (“Hanifm”) (“Even though 
certification for TAA benefits entails no 
added cost to the employer, in all too many 
cases the employer has provided suspect or 
outright false information to Labor.”): IBM. 
29 CiT at — n. 37. 403 F.Supp.2d at 1336 
n. 37 (directing that, “[t]o help ensure the 
completeness and accuracy of information 
obtained on remand, the Labor Department 
shall expressly advise and assure all its 
contacts at [the former employers] that- 
unlike regular unemployment compensation, 
for example-the TAA certification of the 
[petitioning workers] would involve no 
expense whatsoever on the part of the 
companies”). 

FN49. See. e.g, GAO Report 04-1012 at 4 
(“trade-affected companies may ... find it 
difficult to provide lists of firms that supply 
them with component parts”), 16-17 
(reporting that trade-affected companies are 
sometimes “unable” to provide lists of 
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workers affected by layoffs), 24 (“some 
trade-affected employers ... find it difficult 
to provide the names of suppliers that may 
also be affected by their shutdown or 
reduced production”), 25 (“smaller 
employers may find it difficult to provide 
information on their suppliers or finishers 
because they do not have this information 
readily available"). 

FN50. In some cases, the problem may lie 
(at least in part) with the Labor Department's 
usual practice of using a generic, “one-size- 
fits-air Business Confidential Data Request 
standard form questionnaire to attempt to 
elicit the requisite information from 
employers in TAA cases. See generally 
S-A.R. 43-47 (blank Business Confidential 
Data Request questionnaire form, sent to 
BMC by the Labor Department in the course 
of the remand proceedings in this case); 
“ Certifiablv Broken." 7 U. Pa. J. Lab. & 
Cmp. L. at 818-19 (criticizing Labor 
Department's employer questionnaire 
process). 

Because the agency's standard form 
questionnaire is not tailored to any 
specific industry (much less the particular 
company at issue in a particular case), it is 
difficult not to sympathize with company 
officials who are confronted with the 
challenge of trying to complete the form 
as best they can. 

Of course, the Labor Department could 
undertake to develop specialized 
questionnaires for particular industries. 
Cf. “ Certifiablv Broken.” 7 U. Pa. J. Lab. 
& Emp. L. at 823-26 (proposing that 
Labor Department convene inter- 
disciplinary working groups for various 
major industries, to-inier a/ia-develop 
industry-specific definitions of 
“production”). However, particularly if 
the Labor Department continues to use a 
generic standard form questionnaire for all 
employers, it is incumbent on the agency 
to follow up on companies' responses, to 
ensure that the information on which 
agency determinations are based is 


accurate, and has not been distorted or 
misinterpreted due to the agency's reliance 
on a very generic form questionnaire. See 
generally United Glass & Ceramic 
yVorkers v. Marshall. 584 F.2d 398. 404- 
05 rD.C.Cir.l978) (noting that TAA 
program requires Labor Department “to 
investigate a wide range of industries,” 
and that agency's investigative techniques 
must necessarily “vary with the structure 
of the industry, the available sources of 
information, and the number of other 
causative factors at work”). 

In sum, for all these reasons and more, there is no 
apparent rational basis for treating information 
supplied by employers as inherently and necessarily 
more reliable and authoritative than that provided by 
petitioning workers-particularly where the employer's 
information is unsworn, unverified, and 
uncorroborated, or where it conflicts with 
information submitted by the petitioning workers. 

FN51 . In the interests of accuracy and 
efficiency, Labor Department investigators 
would be well advised to contact both the 
employer and the petitioning workers in the 
course of the agency's initial investigation. 
And, of course, 

investigators are obligated to seek 
clarification to resolve any apparent 
conflicts or discrepancies in the record 
before them. 

Moreover, while it may be true-as the 
Labor Department has argued elsewhere- 
that “there is no requirement that any 
statement upon which Labor relies must 
be verified in accordance with the 
requirements of 28 U.S.C. ti 1746 .” there 
can be little doubt that the information 
provided to the agency generally would be 
more accurate and more complete if 
respondents (companies and petitioning 
workers alike) were required to file their 
submissions under oath. See Barry 
Callebaul. 357 F.3d at 1381 . See also id^ 
at 1383 (sustaining Labor Department's 
claim that workers were not entitled to 
TAA certification, largely on the strength 
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of sworn employer affidavits submitted to 
the agency, which-the appellate court 
emphasizes-included solemn oath 
acknowledging liability for perjury; 
“those affidavits were sufficiently 
trustworthy to constitute substantial 
evidence”). 

Indeed, company officials and displaced 
workers alike may be held liable for 
material false statements made to the 
Labor Department in the context of a 
TAA investigation whelher those 
statements are oral or in writing, and 
even if they are not made under oath. 
See \S U.S-C. 1001 (subjecting to fine 
and/or imprisonment for up to five years 
anyone who “in any matter within the 
jurisdiction of the executive, legislative, 
or judicial branch of the Government of 
the United States, knowingly and willfully 
... makes any materially false, fictitious, or 
fraudulent statement or representation”); 
United States v. Krause. 507 F.2d 113 . 
117 (5th Cir, 19751 (federal material false 
statements statute applies “to oral as well 
as written statements and unsworn as well 
as sworn statements”); IBM. 29 CIT at — 
n. 37, 403 F, Sudd. 2d at 1336 n. 37 {citing 
federal material false statements statute at 
18 U.S.C. § 1001. and directing that-to 
“help ensure the completeness and 
accuracy of information obtained on 
remand”-the Labor Department “shall 
caution all contacts that they will be held 
personally accountable by the Court for 
all information that they provide in the 
course of the agency’s investigation, 
whether their statements are oral or in 
writing, and even if they are not made 
under oath”). 

The reliability of information depends, in 
equal measure, both on the knowledge and 
authority of the source of the information, 
and on that source's honesty. If the Labor 
Department believes that BMCs Senior 
Manager for Human Resources actually 
did not know that her statements were 
false, it is entirely unclear (based on its 
experience in this and many other such 


cases) why the agency persists in treating 
employers' human resources executives as 
authoritative, knowledgeable sources in 
TAA investigations. If-on the other hand- 
the Labor Department believes that 
BMC’s Senior Manager for Human 
Resources intentionally prevaricated, it is 
not only unclear why the agency 
continues to treat employers' human 
resources executives as presumptively 
honest sources, but it is also unclear why 
the agency apparently routinely permits 
them to lie with impunity. See, e.g., 
“ CertiHablv Broken." 7 U. Pa. J. Lab. & 
Lmp. L. at 820-21 & n. 106 (criticizing 
Labor Department's pattern of relying on 
companies' human resources persormel, 
observing that “the Human Resources 
department appears to be [the Labor 
Department's] primary source in 
investigations,” and emphasizing that 
“[i]n most cases, the data they provide is 
lacking in some respect”); Sun Apparel !. 
28 CIT at — 2004 Wl. 1875062 at * 5 
(agency sought to defend its reliance on 
information provided by employer's 
Human Resources manager, based on 
official’s “credibility” and “position 
within the company”). 

In any event, it is possible that, had the 
Labor Department required BMCs Senior 
Manager for Human Resources to submit 
her responses to the agency's questions 
under oath, she would have answered 
truthfully and accurately, or-if she were 
uncertain as to the answers-she would 
have referred the agency’s inquiries to 
some other company official for their 
response. (It is interesting to note that, in 
its initial contact with BMC after the 
Court remanded the case to the agency, 
the Labor Department pointedly 
admonished that “the company official 
who signs the CDR [Confidential Data 
Request questionnaire response] will be 
responsible for the accuracy and 
completeness of the information contained 
therein.” See S.A.R. 39 (emphasis added). 
That waming-as much as anything-may be 
the reason that this matter was kicked up 
to the office of BMCs General Counsel, 
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and finally got the attention that it 
deserved. See C. S.A.R. 50 (letter from 
BMC's Senior Legal Counsel, assuring 
Labor Department that “BMC Software is 
very interested in cooperating” with 
agency investigation).) 

Certainly a referral to the U.S. Attorney 
for potential prosecution under 1 8 U. S.C. 
§ 1001 of a corporate executive for 
material false statements made to the 
Labor Department in the course of a TAA 
investigation would get the attention of 
other employers elsewhere across the 
country, and send a strong message to 
company officials everywhere about the 
importance of responding to the agency's 
inquiries accurately and completely. 

Ultimately, of course, it falls to the Labor 
Department to decide how best to ensure 
the reliability of the information on which 
its TAA determinations are based. See 


penerallv Former Emnlovee 

9 of CSX Oil 

Gas Corn. v. United Stales 13 CIT 

64.5. 6.51-.52. 720 F.Simn 

1002. 1008 

tl9891: Hawkins Oil & Gas 

// 17 CIT at 


130. 814 F.Supp. at 1 1 15 . 

The agency may-for example-choose in 
the future to channel its inquiries to 
employers through the companies' general 
counsels' offices (which, in this post- 
Enion era, are likely to be uniquely 
sensitive to the importance of accuracy 
and completeness in responding to federal 
investigations). See generally “ CertiFiablv 
Broken.” 7 U. Pa. J. Lab. & Emn. L.. at 
820-22 (recommending that Labor 
Department “direct all questionnaires to 
in-house counsel, or if there are none, to 
the company’s outside legal counsel,” 
theorizing that agency could then “rely on 
the standards of legal professional ethics 
in demanding that information be 
provided in a complete and accurate 
manner"), 820 n. 106 (observing that “the 
Human Resources department appears to 
be [the Labor Department’s] primary 
source in investigations,” but that “[i]n 
most cases, the data they provide is 


lacking in some respect”); IBM 1. 29 CIT 
at — 387 F.Supp.2d at 1348. 1350- 
52 (noting that agency investigator 
contacted company's in-house counsel). 

Or the agency may choose to caution all 
respondents (including company officials 
and petitioning workers alike) that they 
may be subject to prosecution for material 
false statements; or the agency may 
choose to require that all information 
provided to it be submitted under oath. 
See, eg., U.S. Department of Agriculture, 
Form FSA-229, “Application for Trade 
Adjustment Assistance (TAA) for 
Individual Producers” (Ag-TAA 
Application) (cautioning Ag-TAA 
applicants that, inter a/ifl,“[t]he provisions 
of criminal and civil fraud statutes, 
including 18 USC 286. 287 . 371, 641, 
651 . 1001 : 15 USC 714m: and 31 USC 
3729, may be applicable to the 
information provided”); “ Certitlablv 
Broken.” 7 U. Pa. J. Lab, & Emp. L. at 
821 n. 1Q9 (citing source “suggesting as 
an improvement to TAA that [the Labor 
Department] demand ‘accurate 
information’ from corporate 

management”). See also ]9 U.S.C. 6 2321 
(authorizing Labor Department to 
“subpena the attendance of witnesses and 
the production of evidence necessary ... to 
make a determination” on a TAA petition, 
and authorizing judicial enforcement of 
such subpoena); Whitin Machine Works. 
554 l''.2d 498 (upholding subpoena issued 
in TAA investigation by Labor 
Department, compelling employer to 
produce to agency “sales, production, and 
inventory data for three years, separately 
identified by product; employment data, 
including average weekly and monthly 
employment; data as to quantity and value 
of [employer's] imports, identified by 
product lines; and the percentage of 
production and sales accounted for by 
[employer's] exports”). 

Or the agency may choose to verily all 
information on which it relies by seeking 
independent corroboration. See. e.g., Sun 
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Apparel /. 28 CIT at — . 2004 WL 
1875062 at * 8 (castigating Labor 
Department for agency's feilure “to 
require any documentary or other 
evidence to support the HR manager’s 
assertions, to verify the company's 
responses, or to otherwise ensure the 
truthfulness of the HR manager's claims” 
which conflicted with information 
provided by petitioning workers); 
“ Certifiablv Broken.” 7 U, Pa. J. Lab. A 
Emp. L. at 822-23 (asserting that agency 
investigations should be required to 
include, in addition to information 
supplied by employer, “objective, third 
party evidence” such as “trade-specific 
publications, trade data for an industry, 
consultations with industry experts, etc.”). 
But cf. Inl'l Moldars and Allied yVorkers' 
Uiiion. 643 F.2d at 31-32 (sustaining 
agency reliance on unverified employer 
response absent “objective circumstances 
... suggesting that the company gave a less 
than truthful response” and absent any 
indication “that the company would have 
financially benefitted from the denial of 
certification”), 

Or the agency may devise other suitable 
means to protect the integrity of its 
process. W^at the Labor Department 
emphatically may not do is ignore or 
dismiss the statements of petitioning 
workers while treating as gospel the 
conflicting, unsworn, and uncorroborated 
statements of company officials (who may 
not even necessarily be speaking to 
matters within their competence). 

*1336 The court's reach may or may not extend to 
employers who provide incomplete, false, or 
misleading information to the Labor*1337 
Department; but clearly the Labor Department is well 
within its grasp. And the agency's persistent failure to 
verify the accuracy of the information on which it 
relies-as well as its pattern of turning a blind eye to 
obvious inconsistencies and discrepancies in the 
record before it-is beginning to verge on contempt for 
administrative and judicial process, and does a grave 
disservice to the hardworking men and women of this 
country.^^ 


FN52. TTie persistent problems that the 
Court of International Trade has identified in 
recent years apparently are nothing new. 

More than a decade ago, an audit of the 
TAA program conducted by the U.S. 
General Accounting Office (now known 
as the “Government Accountability 
Office”) (“GAO") concluded that 
“[p]robiems in the TAA certification 
process raise questions about how Labor 
determines worker eligibility. Flaws in 
Labor’s petition investigations ... may 
result in petitions not being filed or 
erroneous decisions to approve or deny 
assistance to workers.” GAO/HRD'93-36, 
“Dislocated Workers: Improvements 
Needed in Trade Adjustment Assistance 
Certification Process,” Oct. 1992, at 3 
(“GAO Report 93-36”). 

The GAO audit found that “flawed 
investigations were conducted in 63 
percent of the petitions filed” during the 
period under review, and that “[a] s a 
result of these flaws, workers entitled to 
TAA benefits may have been denied 
needed assistance.” Id. 

Of particular moment here, the GAO 
identified as a “major” problem the Labor 
Department's practice of relying on 
“incomplete, inaccurate, or 
unsubstantiated” information provided by 
employers. Id. at 5. The GAO report 
explained: 

For example, in one case, Labor relied on 
unsubstantiated information regarding the 
parent company's import practices and 
denied frie petition. Only after union 
officials intervened on behalf of the 
workers did Labor leara that the company 
was importing goods from its foreign 
operation. As a result, Labor reversed its 
position and certified the workers. 

Labor's reliance on unsubstantiated 
company testimonial evidence ... has also 
been questioned by the U.S. Court of 
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International Trade. For example, the 
court remanded one case to Labor for 
further investigation because Labor had 
relied on questionable data including 
inconsistent sources, and uncorroborated 
and possibly biased testimony.” 

Id. Incredibly, more than a dozen years 
after the GAO condemned the practice, 
the Labor Department still routinely bases 
its TAA certification determinations on 
“incomplete, inaccurate, [and] 
unsubstantiated” information provided by 
employers. 

C. The Labor Department's Failure to Consult Other 
Publicly-Available Sources of Information 

Even apart from the Labor Department's blind faith in 
information provided by employers, the agency's 
failure to solicit information from petitioning 
workers, and its willingness to ignore apparent 
inconsistencies in the record before it, there is yet 
another problem with the agency's investigations: 
Here, as elsewhere, Labor Department investigators 
failed to make use of valuable sources of information 
that are readily available to them,*^ 

E NSS- Sge, e.g., Letter from the Court to 
Counsel for Defendant (March 19, 2004), 
filed in Former Employees of Paradise 
Fisheries v. United States, Court No. 03- 
00758 (criticizing Labor Department for six- 
month delay in TAA certification of 
workers, which resulted from failure of 
agency personnel to perform simple search 
of online version of Federal Register); 
Ericsson /. 28 CIT at — 2004 WL 
2491651 at * 5 (faulting Labor Department 
for failure to review information on 
corporate website of petitioning workers' 
former employer). 

For example, the Labor Department's standard form 
Petition for Trade Adjustment Assistance asks that 
petitioning workers supply the web address for their 
former employer. The Workers here complied with 
that request. See A.R. 2 (providing company web 
address, www. bmc. com). 

Agency investigators apparently never consulted the 


company’s website, however. Had they done so, they 
would have discovered*1338 that the website states 
that BMC's “SIC” code-“Standard Industrial 
Classification” code-is 7372, which is the 
classification code for “Prepackaged Software.” 
(Emphasis added.) The agency investigators also 
would have been able to access BMC's Form 10-K 
for the Fiscal Year Ended March 31, 2003 (filed in 
mid-June 2003)-the most recent report as of the date 
of the Workers' termination. That *1339 report 
describes the work of BMC’s Houston facility as 
“manufacturing,” and explains that the company sells 
its software both “in object code form” and “on a 
shrink wrap basis.” - Of course, the fact that BMC 
sells "prepackaged software” in "shrink wrap form” 
was critical to the merits of the Workers' TAA 
petition, under the criteria that the Labor Department 
was applying at the time. 

FN545ee, e.g. BMC website, “BMC 
Software Vendor Fact Sheet” (identifying 
BMC's SIC code as 7372). 

As noted in section l.B above, the internal 
agency memorandum documenting the 
Labor Department’s initial investigation in 
this case indicates that BMC's SIC code is 
7371-the code for “Computer 
Programming Services,” See C.A.R. 42- 
43. However, there are several problems 
with that statement. 

First, the Labor Department’s statement 
has no apparent basis in the administrative 
record. 

The source of the information simply is 
not cited. 

Second, as this note details, the accuracy 
of the Labor Department’s statement is 
subject to question. Whatever the source 
of the agency’s information (which is not 
disclosed in the record), both BMC’s own 
website and the website of the U.S. 
Securities and Exchange Commission 
identify BMC's SIC code as 7372- 
“Prepackaged Software.” See generally 
section I.B& n. 18, sapra (explaining SIC 
system). In the context of a TAA 
investigation the distinction between 
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“production of an article” and “delivery of 
services” may be critical. 

And, third (and most importantly), not 
only is an employer's SIC (or NAICS) 
code not determinative in a TAA case, it 
is essentially irrelevant. Thus, for 
example, the Labor Department itself now 
has determined that the employer in this 
case, BMC, is engaged in the production 
of an article-even though both SIC codes 
7371 and 7372 are, in fact, “services” 
codes under the Standard Industrial 
Classification system. See also Merrill 
Corn. IL 29 CIT at — 387 F.SuoD.2d at 
1345 (stating that “[s]ources such as the 
SIC ‘do not speak to the definition of the 
word “article” as used in the [Trade] Act, 
but rather to the categorization of 
industries for entirely other purposes,’ ” 
and that “[t]he SIC code Labor deemed 
applicable to [the company's] business is 
irrelevant” in such a situation) {quoting 
Murray Ensineerins ll, 28 CIT at — n, 8. 
358 F.SuDD-2d at 1273 n. SYMurrav L 28 
CIT at — ■ 346 F.Sur)D-2d at 1289 
(holding that an employer's NAICS code 
•is “not relevant” in a TAA case). Cf. IBM 
/. 29 CIT at — ■ 387 F.SuDD.2d at 1348- 
49 (finding that NAICS failed to address 
issues raised by petitioning workers). 

It bears noting that the case at bar is not 
an isolated case. There have been 
discrepancies in SIC and NAICS codes in 
other cases as well. For example, in 
reaching its negative determination in 
Merrill, the Labor Department identified 
Merrill's SIC code as 7334-“Photocopying 
& Duplicating Services,” a “services” 
code under the Standard Industrial 
Classification system. See Merrill Corp. 
//. 29 CIT at — . 387 F.SuDD.2d at 1345 . 
However, the SEC's website states that the 
SIC code for Merrill is 2750-“Commercial 
Printing,” which is a “manufacturing” 
code {i.e., “Manufacturing-Printing, 
Publishing, and Allied Industries”). 

The Labor Department's use of SIC and 
NAICS codes in TAA cases was ill- 


conceived from the start. Contrary to the 
agency's implication, “[v]arious Federal 
government agencies maintain their own 
lists of business establishments, and 
assign classification codes based on their 
own programmatic needs.” See “Ask Dr. 
NAICS” (available on website of U.S. 
Census Bureau). Accordingly, as the 
Census Bureau's website makes clear: 
“There is no central government agency 
with the role of assigning, monitoring, or 
approving NAJCS codes for [business] 
establishments. Individual establishments 
are assigned NAICS codes by various 
agencies for various purposes using a 
variety of methods.” Id. (emphasis added). 
A company's classification codes 
therefore “will vary by agency.” Id. 
Indeed, “some agencies assign more than 
one NAICS code” to a single company, 
with some agencies “accept[ing] up to 5 
or 10 classification codes” per company. 
Id. Moreover, “NAICS was designed ... in 
such as way as to allow business 
establishments to .self-code. ’’ Id. 
(emphasis added). And, finally, “NAICS 
was developed specifically for the 
collection and publication of statistical 
data to show the economic status of the 
United States. The NAICS categories and 
definitions were not developed to meet the 
needs of ... regulatory applications" such 
as the TAA program at issue here. Id. 
(emphasis added). 

FN55. See BMC Form 10-K, at C.S.A.R. 
490-91 (stating that “[p]roduct 
manufacturing and distribution for the 
Americas are based in Houston” and in 
California), 493 (stating that BMC software 
is distributed both “in object code form” and 
“on a shrink-wrap basis”); see also id. at 488 
(noting that, beginning with Form 10-K for 
Fiscal Year ending March 31, 2003, all of 
BMC’s SEC filings are being posted on 
company website). 

By regulation, the Labor Department is required “to 
marshal all relevant facts to make a determination” 
on TAA petitions. 29 C.F.R. S 9Q.12 .^^In light of 
that obligation, the agency's failure to avail itself of 
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resources such as company websites and Form 10-Ks 
in cases such as this is utterly incomprehensible.^^ 
Here, a few quick clicks of a computer mouse by a 
Labor Department investigator would have sufficed 
to expose the falsity of the information provided to 
the agency by BMC's Senior Manager for Human 
Resources, and would have resolved at least some of 
the issues central to the agency’s analysis of the 
Workers’ right to TAA certification. 

''^'^’^http://wx\w, westlaw.com/Find/Default.wI 
?rs=dfal.0&vi-2.Q&DB=11882Q&Find'lVp 
c-Y&ReferencePositionTvpe=S&SerialNu 
m=Q304966875&ReferencePosition=821W 

senerallv “Certiflabiv Broken.” 7 U. Pa. J. Lab. & 
Emp. L'at 822-23 (asserting that Labor Department 
investigations should be required to include, in 
addition to information supplied by employer, 
“objective, third party evidence” such as “trade- 
specific publications, trade data for an industry, 
consultations with industry experts, etc.,” and arguing 
that the absence of corroboration by such “third party 
sources” should be deemed “prima facie evidence 
that [the Labor Department] did not conduct a 
reasonable investigation”). 

FNS6. All references to regulations herein 
are to the 2003 version of the Code of 
Federal Regulations. 

FN57. The SEC's website offers free access 
to the 1 0-K forms (which identiiy, inter alia, 
SIC codes) of those companies that are 
required to file with the agency. It is an 
extremely quick and easy search. A 
researcher simply types in the name of the 
subject company, presses “search,” and 
voila! Up pops a menu of the complete text 
of the company's SEC filings from 1993 to 
date, available online through the agency's 
“EDGAR” database. 

See also Hanifin at 6-7 (discussing 
submission of employer's Fonn lO-K to 
Labor Department in a TAA case to 
substantiate validity of petitioning 
workers' claims). 

FN58. See Oxford Auto !, 27 CIT at — &. n. 
14. 2003 WL 22282370 at * 5 & n. 14 
(“Labor erred by failing to verify the 


statements [of a company official] that 
seemed at odds with [the company’s] Form 
10-K”) (citations omitted). 

D. The Impact of the Labor Department's Cavalier 
Approach to Remands 

This case is troubling enough viewed in isolation. But 
it is even more disturbing when it is viewed in the 
context of other TAA cases appealed to the court in 
recent years. As Ameriphone noted, the Labor 
Department's modus operandi increasingly is to seek 
a voluntary remand in TAA cases that are appealed to 
the court. Ameriphone. 27 CIT at . 288 F. Sudd. 2d 
at 1359 .^^ Requests for voluntary remands have 
become all but routine.*^ 

FN59., 9gg also Hanifin at 3 (noting that “[i]t 
seems to be standard operating procedure in 
TAA cases for the Department of Justice 
attorney representing Labor to immediately 
ask for a voluntary remand when a case 
challenging a denial is filed”). 

FN60. The statistics reported in one analysis 
are striking: “From January 2001 through 
October 2004, seventy-four TAA appeals 
were filed with the Court of International 
Trade; in forty-two of them, lawyers for the 
Labor Department requested a ‘voluntary 
remand,’ apparently so that they could have 
more time to investigate and substantiate a 
case that should already have been 
thorou^ly considered,” See Harper's 
Magazine at 63, A more recent analysis of 
TAA cases filed with the court confirms that 
voluntary remands are even more common 
now, and-indeed-are sought in the vast 
majority of cases. See section II.E, infra. 

*1340 Counsel for the Government have elsewhere 
sought to defend the agency's knee-jerk filing of 
motions for voluntary remand as “a reasonable and 
efficient opportunity for Labor to conduct further 
investigation as to whether the [denial of] 
certification ... is supported by substantial evidence." 

But that reflects a curiously perverted view of the 
administrative and judicial processes. The Labor 
Department is obligated by statute to thoroughly 
investigate all TAA petitions and to compile 
complete records to support its determinations before 
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cases reach the court. And the “substantial evidence” 
test is to be applied not by the agency, but-rather-by 
the court. 

FN6 1 . See McCarthy at 14. 

Moreover, there are a number of significant concerns 
inherent in the Labor Department's practice of 
routinely seeking (and, for that matter, the court's 
practice ofreflexively granting) voluntary remands in 
TAA cases. 

One concern is that voluntary remands effectively 
enable the Labor Department to paint a misleading 
portrait of the calibre of its investigations and the 
bases for its determinations. By definition, a 
voluntary remand affords the Labor Department an 
opportunity to “doctor” the record of its initial 
investigation, by eliciting information that the agency 
should have obtained previously, and then using that 
information to “beef up” the administrative record 
before the agency's determination is subjected to 
judicial review. By doing so, the Labor Department 
avoids much of the harsh criticism it would have 
drawn had a court reviewed the agency’s 
determination based solely on the record developed 
in the initial investigation. 

151 However critical of the Labor Department the 
TAA case law has been to date, there can be little 
doubt that it would be even more blistering if-in lieu 
of granting agency motions for voluntary remand-the 
courts instead denied such requests, forced the 
agency to attempt to defend its determinations on the 
basis of the meager record compiled in the course of 
its initial investigations, and based their first opinions 
in every case solely on that record, cataloguing the 
flaws and deficiencies in the investigation that the 
agency would have sought to cure had a voluntary 
remand been granted.— ^In sum, the reported 
decisions of the court do not accurately reflect the 
Labor Department's administrative processes. 
Through the procedural vehicle of voluntary 
remands, *1341 the agency is able to sweep much of 
the worst of its dirt under the rug. 

FN62. As the Court of Appeals has noted, 
where an agency “request[s] a remand 
(without confessing error) in order to 
reconsider its previous position, ’’“the 
reviewing court has discretion over whether 


to remand.” SKF USA Inc, v. United Stales. 
2.54 F.3d 1022. 1029 (Fed.Cir.200n 

(citations omitled). 

Indeed, in SKF, the Court of Appeals 
expressly recognized that a remand “may 
be refused if the agency's request is 
frivolous or in bad faith”: 

For example, in Lutheran Chiirch- 
Missouri Synod v. Fed. Communicaiions 
Comm'n. 141 F-3d 344. 349 

(D.C.Cir.l998L the Court of Appeals for 
the District of Columbia Circuit refused 
the FCC's “novel, last second motion to 
remand,” noting that the remand request 
was not based on a confession of error and 
was instead based on a prospective 
statement which would not bind the FCC. 
See id. The court added that "the 
Commission has on occasion employed 
some rather unusual legal tactics when it 
wished to avoid judicial review, but this 
ploy may well take the prize. " 

SKF. 254 F.3d at 1029 (emphasis added). 

Delay is another critical issue. The Government's 
position on the acceptability of routine requests for 
voluntary remands suggests that it believes that there 
is “no harm, no foul” inherent in such an approach. 
Nothing could be further from the truth. It is no 
answer for the Labor Department to “wait and see” 
whether a denial of TAA certification is challenged 
in the courts, and then-if it is-to seek a voluntary 
remand to belatedly conduct the thorough probe to 
which all petitioning workers arc entitled by law at 
the administrative level. 

The Labor Department simply cannot pretend that 
certifying workers after a court case has been filed, 
and after a supplemental investigation has been 
conducted in the course of a voluntary remand, can 
ever even begin to make those workers whole and put 
them in the same position that they would have been 
in had the agency conducted a proper initial 
investigation and granted the workers timely relief, 
within the 40 days mandated by statute. Marathon 
Ashland aptly noted: “TAA cases are different from 
most litigation before this court. This is not a 
situation, such as in customs or antidumping duty 
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cases, where a bond can be posted to cover 
anticipated cost and reduce liability.” 
— 1 342 Fornier Employees of Murulhon Ashland 
Pipeline. LLC v. Chao. 27 CIT — . — . 277 
F.Suop.2d 1298. 1313 (2003) C Marathon Ashland 
11"). rev'd on other in'ounds. 'ilO F.3d 1375 
(Fed.Cir,2004'| . As one lawyer put it, “Jl's one thing 
to see delays in cases involving dumping products on 
the U.S. market, it’s quite another to see delays where 
people are being denied basic [TAA] assistance so 
that they can find jobs.” “Analysis & Perspective,” 
BNA Int’l Trade Reporter, at 796. 

FN63. Workers who are belatedly awarded 
TAA benefits receive no interest or other 
compensation for the delay that they suffer. 
At best, such workers receive-months (or 
even years) after the fact-the same funds and 
training that they were entitled by statute to 
receive much earlier. Worse yet, all too 
often, delay effectively operates to reduce 
(and conceivably even eliminate) benefits to 
which workers are otherwise entitled by law. 

For example, training is perhaps the key 
TAA benefit for most displaced workers. 
However, federal funds for TAA-related 
training are administered on a state-by- 
state basis; and (due to problems in the 
design and administration of the system, 
coupled with demand attributable to the 
overall state of the economy) many states 
have run out of training ftinds in recent 
years. In such cases, workers who would 
have been able to receive training if they 
been timely certified by the Labor 
Department may instead be deprived of 
training benefits because the agency failed 
to conduct an adequate initial 
investigation of the workers’ petitions-and, 
by the time the workers were finally 
certified (e.g., after actions were filed in 
court, and proper agency investigations 
conducted on remand), training funds in 
their states were depleted. 

Moreover, in many cases, workers who 
have been forced to defer their training 
due to such funding shortfalls have 
exhausted much (if not all) of their stream 
of TAA income support payments (‘Trade 


Readjustment Allowance” or “TRA” 
payments) by the time additional training 
funds become available. With few or no 
TRA payments forthcoming (to help cover 
their living expenses while they are 
enrolled in training), the workers often are 
forced either to forego training entirely, or 
to drop out of their training programs as 
soon as their TRA payments end. See. 
e.g: Kletzer & Rosen at 317 n. 4 
(explaining that “[wjorkers receive [TAA] 
training only if there are adequate funds 
available. Most states exhaust training 
funds ... well before the end of the [fiscal] 
year, denying workers the opportunity to 
enroll in training”); GAO Report 04-1012 
at 4, 31-33 (reporting that 19 states 
discontinued training for TAA-eligible 
workers due to shortfalls in funding at 
some point between 2001 and 2003, and 
that six slates already had been forced to 
do so in 2004 as of the date of GAO's 
survey); Harper's Magazine at 63 (same); 
“ Ceniliablv Broken.” 7 U, Pa. J. Lab. &. 
Emp. L. at 799 n. 1 1 (and sources cited 
there) (documenting funding shortfalls 
and waiting lists for TAA training); 
Chicago Tribune (profiling worker who 
was certified for TAA but denied benefits 
due to funding shortfall; citing results of 
GAO study, and noting that, “[i]n many 
cases, states did not receive enough 
funding to provide training even for 
workers deemed eligible”). 

Under the NAFTA-TAA statute (which 
was repealed/superseded as part of the 
TAA Reform Act of 2002), the 
consequences of botched Labor 
Department investigations were even 
more onerous. As a practical matter, any 
protracted delay in a NAFTA-TAA case 
could render workers' eventual 
certification a largely pyrrhic victory. 

Generally, a worker must be enrolled in 
training in order to receive TRA payments 
covering that period (because, in 
principle, such payments are intended to 
help workers cover basic living expenses 
so that they may engage in training). 
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Under the Labor Department’s 
interpretation of the statute and 
regulations, the agency may waive the 
training requirement where certification is 
delayed (e.g., due to litigation), so that 
workers may retroactively receive TRA 
payments for periods even though they 
were not enrolled in training-e.rce/5/ in 
NAFTA-TAA cases. 

The Labor Department read the NAFTA- 
TAA statute as specifically precluding the 
agency from waiving the training 
requirement. The effect was to deny the 
payment of basic TRA benefits under 
NAFTA-TAA to workers who were not 
both (1) certified by the Labor 
Department, and (2) participating in 
approved training within the 104-week 
period beginning “with the first week 
following the week in which the adversely 
affected worker was most recently totally 
separated from adversely affected 
employment.” See seneraUv \9 U.S.C. 
2291(01 2293fal(21 {amended bv H 2291 
(Sudd. II 200211 19 U.S.C. S 

2331(dl(3VAWBi (repealed 2002); 20 
C-F.R. $ 617.1 Ha)(2')(viil Former 

Emninvees of Tvco E/ecironics v. U.S. 
Dep'l of Labor. 28 CIT — . — . 31 8 
F.SuDP.2d 1354. 1356-58 (20041 (“7>co 
III") (quoting relevant Labor Department 
correspondence); GAO Report 04-1012 at 
19 n, 12 (“The ... NAFTA-TAA program 
had a training enrollment deadline and did 
not allow waivers.”). (For a particularly 
succinct and cogent explanation of this 
problem, see Defendant’s Memorandum of 
Law Regarding Length of Voluntary 
Remand (May 28, 2004), at 7-9, filed in 
Former Employees of IBM Corp. v. U.S. 
Sec'y of Labor, Court No. 04-00079.) But 
see Whitin Machine Works. 554 F.2d at 
502 (in different context, rejecting 
proffered interpretation of another 
provision of TAA statute as “impossible 
to square with the remedial objectives of 
the Act”; “We cannot believe that 
Congress could have intended to deny any 
worker his federal benefits solely because 
of administrative footdragging.... The only 
conceivable purpose of [the timing 


Page 40 


requirement there at issue] was to further 
the Act's remedial goals by ensuring that 
there would be no long delays in the 
distribution of benefits; Congress 
apparently was interested not only in 
granting benefits but also in ensuring that, 
to the maximum extent feasible, the 
benefits were received during the periods 
in which they were most needed. It would 
be ironic indeed to convert this seemingly 
remedial provision into one which would 
have the effect of denying any benefits to 
some workers.”). 

In at least three litigated cases {i.e., Tyco, 
Oxford Automotive, and Ericsson ), 
displaced workers suffered through 
repeated remands of their NAFTA-TAA 
claims and were eventually certified by 
the Labor Department, only to learn that 
the extended delays attendant to the 
agency's incompetence and intransigence 
had effectively rendered them ineligible 
for basic benefits. See generally 
“ Certifiablv Broken.” 7 U. Pa. J. Lab. & 
Emp. L. at 823 n. 1 16 (discussing Tyco ). 

In those three cases, the workers 
ultimately succeeded in receiving at least 
some of those benefits-but only after more 
or less browbeating the agency into 
submission. See generally Tyco III. 28 
CIT at — ■ 318 r.Suoo.2d at 1356-58: 
Hanifin at 11-12 (discussing post- 
judgment developments in Court No. 01- 
00453, noting that “after months of 
internal Labor Department debate, a [so- 
called] ‘Tyco Waiver’ was issued for [the 
Oxford Automotive workers]”); 
Defendant’s Status Report (May 9, 2005) 
and Defendant’s [Supplement to] Status 
Report (May 12, 2005) (including, as 
Attachment A thereto, a “Tyco Waiver” 
letter from the Labor Department, dated 
May 11, 2005), filed in Former 

Employees of Ericsson, Inc. v. U.S. Sec'y 
of Labor, Consol. Court No. 02-00809. 

Indeed, as Chevron 111 emphasized, “as a general 
principle, the effectiveness of trade adjustment 
assistance depends upon its timeliness. ” Chevron Hi 


2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 



454 F.Supp.2dl306 

454 F,Supp,2d 1306, 28 ITRD 2159 

(Cite as: 454 F.Supp.2d 1306) 


Page 4 i 


27 Ci1 at — ■ 298 l~.Supp.2<J at 1349 (emphasis 
added); see ohu lYhitm tviaMne Wi>rhi. 554 F^d ai 
502 (criticizing Labor Dep8rtment’s*1343 
"administr^ive fooldragging,” and emphasizing that 
“Coagxess apparently was interested not milv in 
granting benefits but also in ensuring that, to the 
iiiaAirmuii extent feasible, r/w bsnejiis were received 
during (he periods in which ih<^’ were mosi needed " ) 
(emphasis added). See s^neraliy ‘ 'Ceititiahlv 
Broken3' 7 U. Pa. J. Lab. & Einp. L at 818 (ntrting 
that, “by the time a case reaches the [Court of 
Intemational Trade}, it is likely already too late for 
... the workers'') (footnotes omitted). Thus, the 
consequences of Labor Department delays in 
certiftcation can be profound-sometimes, quite 
literally, life-or-death: 


ITiere is a very human fece cn [TAA] c^cs. Woricers 
who are cittiiled to trade adjustment assistance 
benefits but fail to receive them lose months, or 
even years, of their lives, And the devastating 
persona! to!) of unemployment is weli-dociuncnted. 
Anxiety and depression may set in, with the loss of 
scif-estecm, and the stress and siraia of finaiKial 
pressures. Some may seek refuge in drugs or alcohol; 
and domestic violence is, unfortunately, all too 
common. The. health of family members is 
compromised wUh the cmaeliaiioti of health 
insurance, prescriptions go unfilled, and medical and 
denial tesJs and treatments must be deferred 
(sometimes with life-ahering consequences ). And 
college tunds are drained, then homes are lost, as 
mortgages go unpaid. Often, marriages ftsinder. 


added) (footnote omitted). ^0^,' Ciavdand Board of 


S.Ct. 1487, 84 L.Ed.2d 494 <1985^ (Marshall, J.. 
concurring, in part) (spelling out the cosi-in human 
terms-of unemployment, in context of discussion of 
pre termination due process to which public 
employees may be entitled). 


Fbi64. In Oxford Automotive, for exan^Ie, 
the Labor Department certified the workere 
for benefits only after muitipie remands, and 
more than three full years after many of 
them lost their jobs. By that lijne, warkets' 
liv^ had already been ravaged by 
“bankruptcies, divorces, [and] drug abuse.” 
See Hanifm at 12. 


As pro bono counsel in that case put. it, the 
workCTs' ultimate victory was therefore 
“bitters’jveet": “Because of the passage of 
time, most of the former ... plant 
employees had moved on with tlieir life 
the time the Labor Department finally 
issued Its certification]. A few found 
better jobs, most did not.. ..Many [had 

been] forced to use their saving-S to 
surtive until they obtained a job they 
could live on.” Id. 


And, unfortunately. Oxford Automotive is 
no great anomaly. In Chevron, for 
example, it took the Labor Department 
nearly four years to grant the workers 
^lere fte relief to which they were 

^Hcminfoil & Gas U. 17 CiT at 127'. 

,.130- 3 .,.L.....S.I 4 . F.git pp.. .atlLa U,ji:i6 

{more than three years after layoffs, and 
followic^ repeated remands to agency, 
Labor Department ordered by court to 

fa. i. lab. & En iP. L. at 806 (noting 
that multiple remands are a common 
occurrence in TAA cases). 


lu ilie case at bar, at least one of the four 
r6pr«entative ptaintiff Workers who filed this action 
still had not found fuH-time employment more than 
one foil year after his termiaation at BMC, resulting 
in “significant ha-dship for [his] family.” In an 
attempt to make ends meet, he had no choice but to 
liquidate his retirement account, and his wife was 
forced to start working. See 8. A.R. 55. F.ven so, they 
count themselves among the lucky few, because at 
least her jedt oBers health insurance cowrage. td. As 
in Ojevr<?rt,''[t}he record here-perhaps mercifully- 
does not reveal the current employ.m«nt status of ... 
[ttie scores of other displaced BMC] Workers, or how 
(and with what *1344 success) ... [they] have 
endeavored to support themselves and their families” 
SHKS they tost their jobs. See Ckevt-m lU. 2? CIT at - 
— . 298 F.Suuu.2d at 1349 . 


Delay was thus the major concern of the Workers 
fttjm the very inception of this action. See. eg.. 
Reply to Defendant's Response to 
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Plaintiffs' Comments on Remand Results, at 2 (noting 
that “timing was of singular concern to Plaintiffe”). 
Accordingly, for example, the Workers conditioned 
their consent to the Government's motion for a 
voluntary remand on the entry of a detailed order 
requiring the Labor Department, on remand, “to 
undertake a comprehensive review of all issues 
relevant to determining whether [the Woricersj are 
eligible for TAA benefits,” and mandating that the 
remand results be filed within 60 days. See Plaintiffs’ 
Response to Government's Second Amended Motion 
to Remand Case at 4 (emphasis added). The Workers 
were understandably concerned about the prospect of 
protracted delays associated with the “ping-pong” 
phenomenon, where a case repeatedly bounces back 
and forth between the Labor Department and the 
court as a result of the agency's standard “pieceniear 
approach to the investigation of TAA petitions.^ 

FN65. iS'eg Plaintiffs' Response to 
Government's Second Amended Motion to 
Remand Case at 2-5; 

Plaintiffs are eager to ensure that, 
regardless of whether this matter is 
resolved on I'emand or is resolved after 
returning to the CIT, it be remanded only 
once if at all possible.,., 

Plaintiffs arc concerned that if a negative 
certification determination is made (on 
remand], and if that determination is made 
on the perceived failure to satisfy a single 
statutory requirement additional future 
remands in ^is proceeding might become 
more likely. 

This concern stems from that fact that, in 
response to Plaintiffs' initial petition for 
benefits, and in response to Plaintiffs’ 
petition for reconsideration for benefits, 
the only issue the Department reached 
was that BMC Software was not involved 
with the production of an “article” .... No 
express determination was made as to 
whether the other statutory requirements 
for issuance of benefits had been [met].... 
Should a similarly narrow conclusion on 
the ‘article’ issue be reached on remand 
hut then be reversed by this Court, a 
second remand to investigate vvliether the 


other statutory requirements are satisfied 
in this case would seemingly be 
unavoidable. 

Accordingly, Plaintiffs believe that a 
determination of all statutory elements 
[fOT TAA certification] ... would serve the 
interest of all parties.... Plaintiffs 
respectfully state that the potential of 
enduring future remands solely to develop 
fticts that might have been developed in a 
thorough initial remand is something that 
should be avoided. 

See also Letter from Counsel for Plaintiffs 
to Counsel for Defendant (July 27. 2004) 
(S.A.R.26-28) (Workers “are eager to 
ensure that, regardless of whether this 
matter is resolved on remand or is 
resolved after returning to the CIT, it be 
remanded only once if at all possible”); 



9. 279 F.SuDP.2d 1342. 1355 n. 9 (20031 
{“Chevron If ) (criticizing agency's 
general “piecemeal” approach to TAA and 
NAFTA-TAA investigations). 

As illustrated by the liistoiy of virtually 
ever)’ TAA case filed with the court in 
recent years, the Labor Department's 
standard investigative modus operandi 
appears to be to target whichever element 
of a TAA claim the agency perceives to 
be the wetdeest, and-if the agency finds 
that that particular element is not 
satisfied-to deny the claim on that basis, 
with no investigation or analysis of the 
other elements of the claim. See. e.g., 
IBM. 29 CIT at — . 403 F.Supp.2d at 
1345 (Finding that Labor Department 
“aborted its analysis of the [workers'] 
petition, and did not reach determinations 
on all applicable criteria for 
certification”); EDS f. 28 CIT at — . 350 
F.SuoD.2d at 1292 (emphasizing that 
Labor Department prematurely “aborted” 
its investigation); Ericsson 1. 28 CIT a i — 
2004 WL 2491651 at 3 (criticizing 
Labor Department’s “Truncated 
investigation.” which agency sought to 
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excuse “on Ihe grounds that, ^based on the 
facts in the case’, a full investigation 
•wouid serve no purpose since workere do 
not produce an articie aa required [for 
TAA eligibility]”). 

But the considerations of administrative 
economy that might typically justify such 
“cherry-picking” by an agency 
contemplate that the agency's 
determinations are the product of 
thorough, thoughtful consideration. And, 
as discussed above, the Court of 
International Trade has fouiid-in case after 
case-that the Labor Department’s TAA 
determinations are anything but. See 
generally n. 10 (summarizing various 
recent opinions criticizing Labor 
Department's handling of TAA cases). 

Also weighing heavily in favor of 
comprehensive TAA investigations (/.e.. 
agency investigations that address all 
elements of a claim) and against serial 
remands (both voluntary and court- 
ordered) is the remedial nature of the 
TAA .statute, See. e.g.. UyifV v. Marshall 
584 F''.2d at 396 (noting the “general 
remedial purpose” of TAA statute); Foriin 
V, Marshall 608 F.2d at 529 (same); 
Whitln Machine Wnrlis 554 F.2'd at 500. 
502 (same). 

Indeed, the appellate courts have 
emphasized that Congress “clearly desired 
the expeditious treatment of [TAA] 
petitions,” weighing in against 
“administrative footdragging” and 
interpreting the TAA statute “to ftirther 
the [statute's] remedial goals by ensuring 
.diat there would be no long delays in fhe 
distribution of benefits.” See. e.g, yVhitin 
Machine lyorks, 554 F,2d at 501-02. 504 . 
As one Court of Appeals has explained: 

Congress apparently was interested not 
only in granting benefits but also in 
ensuring that, to the maximum extent 
feasible, the benefits were received during 
the periods in which Ihey were most 
needed. 


See generally id. at 502 (emphasis added). 

In ai effort to limit the number of 
remands required to reach a sustainable 
agency determination, frustrated courts 
and plaintiff workers have increasingly 
souglit to use exquisitely detailed remand 
orders to structure agency investigations 
on remand, to ensure that all elements of a 
claim are adequately investigated. See, 
e.g.. Remand Order (Aug. U. 2004); 
Ericsson I. 2S CIT at — . 2004 WL 
249 1 651 at * 7 . But see former 
Employees of Oualih’ Fahricn ii m:. !nc . v. 
U.S. Sec'v of iMhor. 448'F.3d T351. 1357 
(Fed.Cir.2006) (noting that Court of 
International Trade “has no authority to 
'grant an injunction or issue a writ of 
mandamus in any civil action commenced 
to review a final determination of the 
Secretary of Labor,' ” but finding it 
unnecessary-under the circumstances of 
that case-to reach “the question of 
whether there is any basis [for sustaining] 
... the Order of the Court directed to the 
Secretary,” where trial court's Order, inter 
‘‘directed Labor to take specific steps 
to notify the employees, and report back 
with status updates,” and sought “to reach 
federal government agencies and 
resources beyond Labor by directing 
utilization of all available ‘government 
resources' to locate and provide notice to 
affected employees.’’); compare VAW v. 
Brock. 816 F.2d at 768 (acknowledging 
District Court’s authority over nonparty 
state agwicies, as “a function of the 
[L^or] Secretary's authority over those 
agencies”). 

*1345 Among other things, the Workers voiced 
concerns that the time consumed by the litigation 
process would itself “dimin[ish] ... the benefits [they 
could] expect to receive should they ultimately 
prevail.” See Plaintiffs' Response to Government's 
Second Amended Motion to Remand Case at 2.--— 
In later seeking m extension of time of an additional 
60 days to file the results of the voluntary remand, 
the Government induced the Workers' consent to the 
requested extension of time-and the Court's entry of 
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an Older giaiitirig that cxlension-with express, 
unequivocal assurances that “in the event petititmers 
are certified in this case, the petitioners would *1346 
be entitled to receive full TRA benefits regardles of 
the date they are certified.” See Defendant’s Consent 
Motion for an Extension of Time to File Remand 
Results, at 3-4; see also Letter from Counsel for 
Plaintiffs to the Court (Feb. 11, 2005) (“Given the 
Government's representation. Plaintiffs conswiied to 
an extension of time, expressly predicated on their 
belief that, should they prevail, they would not be 
prejudiced as a result of [that extension]”). 

FN66, 5’eg also Letter from Counsel for 
Plaintiffs to the Court (Feb. II. 2005) 
(Workers “concerned with any adverse 
impact on [their] receipt of benefits” 
associated with litigation delays; “should 
they prevail, [Workers] [sjhould not be 
prejudiced” by time consum^ by litigation; 
“[Workers] are entitled to a full period of 
benefits, unencumbered by the delays 
associated with administrative review and 
litigation in this matter”); Plaintiffs' Reply to 
Defendant's Response to Plaintiffs' 
Comments on Remand Results, at 2 (Labor 
Department “should not now deny 
[Workers] any benefits to which they would 
otherwise be entitled but for the passage of 
time due to the instant litigation”), 4 
(litigation should not be allowed “to 
extinguish a portion of [Workers’] benefits”; 
Workera should receive “the fiill measure of 
benefits [they] would have been able to 
receive if the Department [of Labor] had 
properly certified them for benefits in the 
first instance”). 

The Workers therefore expressed dismay that the 
Labor Department's Revised Remand Determination 
makes nc reference to die assurances given earlier by 
the Gova-nment. The Workers have urged the Court 
to “expressly order] ], in accordance with Defendam's 
representation, that Plaintiffs, having been certified, 
are entitled to receive full TR.A benefits, regardless of 
the date of their certification.” See Plaintifls’ 
Comments on Defendant’s Determination on 
Remand, at 1-2. For its part, the Government 
responded with the (admittedly sophisticated and 
measured) legal equivalent of the playground taim^ 
“MYOB” (“Mind Your Own Business”). 


Specifically, the Government mainiains that the 
Court lacks jurisdiction to grant the Workers' request: 

[A]lthon^ the Court may sustain a determination or 
remand the case to Labor for further fact finding or 
eiqilanation, no provision [in 19 U . S.C, S 23951 
allows the trial court to specify the level of benefits 
to which a certified petitionci may be eligible. 
Accordingly, although Labor confirms that the delay 
from lifigation will not affect the calculation of 
benefits .... die Court lacks the authority to dictate 
whethw the petitioners will, in fact, receive “full” 
TRA baiefits.... 

[Defendant's] Response to Plaintiffs' Comments In 
Response to Labor's Remand Determination, at 3. See 
Defendant's Memorandum of Law in Response to the 
May 12, 2005 Order, at 3 (characterizing as 
“inappropriate” the Court’s inquiry into the effects, if 
any, of litigation delays on relief ultimately available 
in a TAA casc).^^ 

FN67. Sge also Defendant's Memorandum of 
Law In Response to the February 4, 2005 
Order, at 1 (“the Court lacks the authority to 
dictate whether the petitioners will, in fiict, 
receive 'full’ TRA benefits”), 2 (“any order 
declaring that tlie petitioners would be 
‘entitled’ to ‘full’ TRA benefits would 
impermissibly exceed this Court's limited 
author!^ to review Labor’s determination of 
eligibility”). 4 (“[a]!though the Court may ... 
remand the case to Labor .... no provision in 
[the statute] allows the Court to specify the 
level of benefits [for] which a certified 
petitioner may be eligible. Thus, the Court 
lacks jurisdiction to review the calculation 
ofbenefils.”). 

The Government has advanced the same 
argument in other TAA and NAFTA-TAA 
cases as well. For example, in Ericsson, 
the Government argued; 

Althou^ the Court may sustain a 
determination or remand the case to Labor 
for further fact finding or explanation, no 
jMXtvision in f 19 U.S.C. §23 951 allows the 
Court to specify the level of benefits to 
which a certified petitioner may be 
eligible. Thus, the Court lacks jurisdiction 
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to review the calculation of benefits. 

Determinations with respect to calculation 
of benefits are generally reviewable by 
Slate courts in accordance with slate /ave. 

[Defendant’s] Status Report (May 9, 2005) 
at 4-5, filed in Former Employees of 
Ericsson, Inc. v. V.S. Secy of Labor, 
Court No. 02-00809; see also 
[Defendant's Supplemental] Status Report 
(May 12, 2005) at 1-2 (“the stale's 
calculation and issuance of benefits are 
not matters properly before this Court”; 
“any dispute with state officials regarding 
distribution of benefits should be handled 
by state courts”). Similarly, in Tyco, the 
Proposed Judgment Order proffered by 
the Government stated: 

Because the Revised Remand 
Determination is supported by substantial 
evidence and otherwise in accordance 
with law, the Court does not reach the 
question of whether it possesses 
jurisdiction to entertain claims against 
certain state agencies that are entrusted to 
administer the distribution of NAFTA- 
TAA benefits,.., Likewise, the Court need 
not address whether the grant of 
“jurisdiction to affirm the action of the 
Secretary of Labor ,,, or set aside such 
action” pursuant to 19 U - S,C. S 2395i'cl . 
operates as a grant of jurisdiction for this 
Court to direct the United States 
Department of Labor to direct a state 
agency to administer its benefits in a 
certain way. 

Proposed Judgment Order at 8-9 
(submitted under cover of [Defendant’s] 
Notice of Filing, dated March 19, 2004), 
filed in Former Employees of Tyco 
Electronics v. U.S. Dep't of Labor, Court 
No. 02-00152. And. in Former Employees 
of Quality Fabricating. Jnc. v. V.S. Dep't 
of Labor, Court No. 02-00522, see 
[Plaintiffs'] Status Report Concerning 
Draft Proposed Order, at 2 (reporting 
Government's objection to paragraph in 
proposed order on grounds that “it sought 


to order an action that was outside the 
Court's jurisdiction, i.e., that it ordered the 
specific award of benefits to Plaintiffs”), 
as well as [Defendant's] Motion for Stay 
Pending Possible Appeal (July II, 2095) 
at 10-11 (asserting that “the Court lacks 
jurisdiction concerning the benefit claims 
of individual workers. Rather, such claims 
belong in state court,”). See also 
McCarthy at 7-8 (arguing that, “[gjiven 
the changing fora for judicial review of 
specific certification determinations over 
the years, it makes sense to construe 
narrowly the jurisdictional grant to the 
Court of International Trade in the ^ea of 
made adjustment assistance”). 

The jurisdictional arguments discussed 
above can be viewed in the context of 
other, similar challenges in recent years. 
In one line of cases, for example, the 
Government has appealed court-ordered 
TAA certifications of workers, arguing 
that such action is beyond the statutory 
authority of the Court of International 
Trade-notwithstanding the Labor 
Department's decade-plus prior history of 
acquiescing in the remedy. Compare 
Marathon Ashland. 370 F.3d at 1385- 
%^and Barn’ Callehaut. 357 F.3d at 
138I-83- w;r/i Pitt shureh Logistics II. 27 
Cri~ at — 2003 WL 22020510 at * 15 
(“Labor shall certify the plaintiff's as 
eligible for trade adjustment assistance 
benefits forthwith”); Hawkins Oil & Gas 
II. I7C1T at 131. 814F.SUPD. at H15'-I6 
(“the Secretary of Labor shall certify 
plaintiff as eligible for made adjustment 
assistance”); and United Electrical. Radio 
and Machine Workers of America v. 
Martin. 15 CIT 299. 308-09 G99ii (‘fthe 
Secretary of the United States Department 
of Labor shall certify petitioners as 
eligible to receive trade adjustment 
assistance”). 

To date, the Court of Appeals has side- 
stepped the Govemmenl’.s challenge. See 
iMuraihon Ashland. 370 F.3d at 1386 
(under the circumstances, finding “no 
occasion to address the government’s 
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argument that the remedy ordered by the 
[Court of International Trade] was outside 
[its] authority”), Bam Callehaui. 357 
F.3d at 1383 (deeming “moot” “the 
question of the Court of Internationa! 
Trade's authority to order Labor to certify 
[workers]” for TAA benefits). Indeed, the 
workers in Barry Callehaui specifically 
cautioned the Court of Appeals against 
writing the Labor Department a “blank 
check": “If Labor were correct that the 
Court of International Trade could do 
nothing other than affirm or remand, ... 
the court would be powerless to do 
anything more than order a potentially 
endless series of futile remands, no matter 
how many times Labor failed to perform 
an adequate investigation” -“an ‘absurd 
result’.” 357 F.3d at 1382-83 . Cf. Nippon 
Steel Coro, v. United States . 458 F.3d 
1345. — . 2006 WL 2290991 at 12 
(Fed.Cir.2006) (pointedly declining to 
endorse Government's claim that 19 
U.S.C, 1516a precludes Court of 
International Trade from reversing agency 
detenninations in international trade cases 
and allows Court only to affirm or 
remand; emphasizing that “[i]t may well 
be that, in another situation, the trade 
court may be faced witli [an agency] 
determination that is unsupported by 
substantial evidence, and for which a 
remand would be ‘futile.’ ”). 

*1347 It is, of course, true that the statutory scheme 
generally vests the state courts with jurisdiction over 
disputes concerning the specific TAA benefits to 
which individual members of a certified group of 
former employees are entitled, j’ge ld U.S.C. 6 
231 ltd) : UAfVv. Brock. 477 U.S. 274. 285. 106 S.C t. 
2523. 91 i..£d.2d 228 (1986> . But 19 U.S.C. 5 
23 1 ltd) is not the forbidding, impenetrable citadel 
that the Government seeks to depict. See, e.g., UAW 
V. Brock. 816 F.2d 761. 768 (D.C.Cir.l987): Hampe 
V. Butler. 364 F.3d 90. 93 (3d Cir.20Q41 .^^^ 

FN68, On remand, following the Supreme 
Court's opinion in CAW v. Broc k. 477 U.S. 
274. 106 S.Ct. 2523. 91 L . Cd.2d' 228. the 
Court of Appeals for the D.C. Circuit 
acknowledged that the District Court had 


authority over nonparty state agencies, albeit 
as “a function of tlie [Labor] Secretary’s 
authority over those agencies.” UAW v. 
Brock. 816 F.2d at 768 . Thus, tlie Court of 
Appeals held, “as the states administer the 
TRA program as ‘agents' of the United 
States, ...the District Court's order requiring 
the Secretary to modify certain directives to 
(he state agencies was entirely 
appropriate. " Id. (emphasis added). 
Moreover, the D.C. Circuit echoed the 
Supreme Court's sentiment as to the ultimate 
effect of the District Court's order to the 
Labor Department: “[w]e have little doubt 
ihat the state agencies ... would obey the 
Secretary's directive ..."Id. fguotin gAll U .S, 
at 292. 106 S.Ct. 2523). 

Hampe v. Butter recently reaffirmed the 
continuing vitality of the D.C. Circuit's 
opinion in UA W v. Brock. Conceding chat 
the federal courts “cannot hear direct 
requests for redetermination” of 
individual claims for TAA benefits, tlie 
Court of Appeals for die Third Circuit 
nevertheless firmly rejected the 
Government's argument that the relegation 
to state courts of jurisdiction to hear 
individual redetermination claims under 
19 U.S.C. § 23ll(d> deprives federal 
courts of Jurisdiction to hear statutory' 
claims that may “influence the outcomes 
of redetermination proceedings.” Hampe 
V. Butler. 364 F.3d at 93 (emphasis added) 
{cited for another proposition with 
approval in Form e r Employees ofOualin' 
Fa bricating. Inc, v. U.S. Sec, of Labor. 
448 F.3d at l352~la Sec generaliy‘V(\\r<i 
Circuit Says DOL Must Order State to 
Reconsider Job Training Travel 
Costs, ”C'.S. Law Week, April 20, 2004, at 
1628-29 (discussing Hampe v. Butler ). 

See also lS U.S.C. S 1367(a) (authorizing 
district courts' exercise of “supplemental 
jurisdiction” to entertain claims “that are 
so related to claims in the action within 
such original jurisdiction that they form 
part of the same case or controversy under 
Article HI of the United States 
Constitution”); United States v. Hanover 
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Ins. Co.. 18 CIT 991. 992-93. 869 F.Sud o. 
950, 952 (19941 (holding that 6 1367(a~> 
extends to Court of International Trade 
under 28 U.S.C. $ 1585. which grants that 
court “all the powers in law and equity of, 
or as conferred by statute upon, a district 
court”), afrd. Z2 F.3d IQ52 
(Fcd.Cif. 19961 : B~ We.s! Imports^ Inc, v. 
United Slates. 19 CIT 303. 315 n. 15. 880 
F.Sudp. 853. 864 n. IS tl995V affdJS 
F.3d 633 tFed.Cir.l996~>: Associacao Dos 
Indu.siriai.s De Cordoaria E Redes v. 
United Slates. 17 CIT 754. 763 n. 16! 828 
F.Sudp. 978. 988 n. 16 fl99.3Y Cf. 
Heartlmd By-Products. Inc, v. United 
Slates. 424 F.3d 1244 fFed.Cir.20051 
(notwithstanding its dismissal of an 
action, under doctrine of ancillary 
enforcement jurisdiction, Court of 
International Trade retained inherent 
powe^pursuant to 28 U.S.C. ? 1585 -to 
determine effect of, and ensure 
compliance with, its ruling); Pormet- 
Employees of Southern Trianste Oil (In. v. 
V.S. Sec'v of Labor. 14 CIT IQO. 195-07. 
731 F.Siipp. 517. S21-23 n 990y vacated 
and remanded on other ^rounds. ^25 F.2d 
1479. 1991 WL 4647 ircd.Cir.l99 n 
(rejecting Government's argument that 
Conn of International Trade lacked 
jurisdiction, where state authority's refusal 
to award TAA benefits to Individual 
worker was due to “the terms of the Labor 
Department's certificatioo,'’ which were 
not in accordance with law)- 

In short, the division of jurisdiction 
between the state courts and the federal 
courts in TAA-related cases is 
considerably more nuanced than the 
Government has, fiorn time to time, 
suggested. 

*1348 Even assuming arguendo that the couit-in a 
run-of-the-mill TAA case-lacks the authority to 
“expressly order( j, ... that Plaimiffs, having been 
certified, are entitled to receive full TRA benefits, 
regardless of the date of their certification,” it is clear 
beyond cavil that “a court always retains jurisdiction 
to supervise and administer its own docket.” 
Ar vinmerilor. Inc, w. United States. 29 CIT — . — . 


2005 WL 1958804 at *1 (2005) , See also. e.g. 
Landis v. North American Co.. 299 U.S. 248. 254-55. 
57 S.Q. 163, 81 L.Ed. 153 119361 (invoking “the 
power inherent in every court to control the 
disposition of the causes on its docket with economy 
of time and effort for itself, for counsel, and for 
litigwts,” involving “the exercise of judgment” on 
the part of the court); [,.E.A. Dvnaiech. Inc, v. Allina. 
49 F.3d 1527. 1530 fFed.Cir.i9951 (same). 

161 Thus, to the extent that the time consumed by 
litigation may operate in any *1349 fashion to limit 
the effeaiveness of any relief that may ultimately be 
awarded in a TAA case, the court is duty-bound- 
particularly in light of the remedial nature of the 
TAA statute-to expedite its proceedings, limiting the 
number and the duration of remands, and otherwise 
keeping the parties (particularly the Labor 
Department) on a short leash, To the extent that 
litigation delays may operate to limit the 
effectiveness of any relief that may ultimately be 
awarded in a TAA case, the judges of the Court of 
International Trade have a clear and legitimate 
interest in the matier-and inquiries on the topic are in 
no way “inappropriate.” ^-C/' Whitin Machi ne 
Works. 554 F.2d at 502 (rejecting proffered 
interpretation of provision of TAA statute as 
“impossible to square with the remedial objectives of 
the Act,” and emphasizing that Congress could not 
have “intended to deny any worker his federal 
benefits solely because of administrative 
footdragging”; “remedial goals” of TAA statute are 
furthered “by ensuring that there [are] no long delays 
in the distribution of benefits”; “Congress apparently 
was interested not only in granting benefits but also 
in ensuring that, to the maximum extent feasible, the 
benefits were received during the periods in which 
they were most needed.”). 

FN69. The Government's argument has a 
particularly hollow ring given its failure in 
cases such as Tyco, Oxford Automotive, and 
Ericsson to affirmatively alert the court and 
all parties in advance to the potentially 
devastating effect of litigation delays on the 
benefits ultimately awarded in those 
NAFTA-TAA proceedings. See n. 63, .supra. 

FNTO^ee Defendant's Memorandum of Law 
Ki Response to the May 12, 2005 Order, at 3 
{“[lit is inappropriate for the Court to 
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inquire into matters beyond its jurisdiction. 
To the extent that any petitioners experience 
perceived difficulties in the receipt of 
benefits after certification has issued, any 
such grievance would be a matter for state 
courts.”)- 

Finally, without regard to any authority the Court 
may (or may not) have, in the abstract, to order that a 
group of petitioners are '‘entitled to receive full TRA 
benefits, regardless of the date of their certification,” 
there is nothing whatsoever that is abstract or 
hypothetical about the circumstances of the case at 
bar. To the contrary, in its Motion for an Extension of 
Time to File Remand Results, the Goveniinent here 
stated flatly and unequivocally that, “in the event 
petitioners are certified in this case, ihe petitioners 
would he entitled to receive full TRA benefits 
regardless of the date they are certified.” (Emphasis 
added.) Thus, as the Workers have correctly 
observed, the issue presented in this case “is whether 
this Court should exercise its inherent authority to 
give effect to a representation made by the 
Govemment in a pleading before this Court.” 
Plaintiffs' Reply to Defendant’s Response to 
Plaintiffs' Comments on Remand Results, at 2. The 
Workers emphasize: 

Plaintiffs ... have a reasonable expectation as litigants 
to have a measure of reliability in their dealings with 
the govemment in this case [-as does the Court-].... 
The Govemment should not have assured Plaintiffs 
of their entitlement to full benefits if the Govemment 
knew' it would ultimately take the position that its 
representation (designed to induce an extension [of 
time] ) could not be enforced- In such a scenario, the 
Court must have the authority to hold the 
Government to its words. 

Id. (emphasis added). Surely the Govemment does 
not contend that the Court is powerless to hold the 
Govemment to its word, or that petitioning workers 
are relegated to the state courts to enforce express 
representations made by the Govemment to 
petitioning workers and to the Court of International 
Trade, and on which the workers and the Court have 
relied. 

In any event, the Workers subsequently advised tliat- 
armed with Defendant’s *!350 Memorandum of Law 
in Response to the May 12, 2005 Order (which 


confirms, inter alia, that the absolute value of 
benefits available to a certified worker does not vary 
based on when the worker was certified, and that, if 
necessary, a full 52 weeks of Basic TRA benefits can 
be paid entirety retroactively when certification is 
greatly delayed)-they no longer foresaw any 
insurmountable obstacles to their receipt of the full 
measure of TAA benefits.— 'See Letter from 
Counsel for Plaintiffs to the Court (May 19, 2005) 
(detailing the many challenges the Workers 
encountered in obtaining tlieir TAA benefits from 
Texas Workforce Commission).^-'- The W'orkers 
further advised that if-conti ary to their expectations- 
they did in fact continue to experience problems with 
their receipt of benefits, they would promptly notify 
the Court. Id. The Workers’ silence in the intervening 
months suggests that any need for further 
proceedings to “hold the Government to its words” 
has been obviated. 

FN7] . For analyses confirming that delays 
attendant to TAA litigation do not prejudice 
any rights that workers may have to a full 
measure of Basic TRA benefits, see 

Defendant's Memorandum of Law in 

Response to the May 12, 2005 Order, at 3 
(“confirm[ing] that Labor construes the 

language of 19 U.S.C. 2293('al('2') as 
limiting only the period of unemployment 
for which basic TRA benefits may be paid- 
not as restricting in any way when those 
benefits maybe paid, and not as precluding 
the payment of a full 52 weeks of TRA 
benefits entirely retroactively {i.e.. even 
when certification occurs well after the 
entire 104-week period has expired)”) 
(citing Guidance Letter issued by Labor 
Department, included as Att. A to 

[Defendant’s] Status Report (May 12, 2005), 
fded in Former Employees of Ericsson, Inc. 
V. U.S. Sec'y of Labor, Court No. 02-00809, 
and Memorandum of Law (May 28, 2004), 
filed in Former Employees of IBM Corp. v. 
V.S. Sec'y of Labor. Court No. 04-00079 
(explaining that, where certification occurs 
after statutory 104-week period has elapsed 
due to litigation delay, state agencies will 
make lump sum payments based on the total 
number of weeks of unemployment 
categorized as basic TRA during this period 
in which the worker otherwise met the 
eligibility criteria)). 
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See also Letter from the Court to Counsel 
(May 12, 2005); Defendant's 

Memorandum of Law in Response to the 
February 4, 2005 Order, at 2-3; Letter 
from the Court to Counsel (Feb. 4, 2005), 
at 1-3; [Defendant’s] Response to 
Plaintiffs’ Comments in Response to 
Labor's Remand Determination, at 2-3; 
Defendant's Consent Motion For an 
Extension of Time to File Remand 
Results, at 3-4; Letter from the Court to 
Counsel (Aug, 1 1, 2004), 

For analyses confirming that the time 
consumed by TAA litigation does not 
prejudice any rights that workers may 
have to a full measure of Additional TRA 
benefits, see Defendant's Memorandum of 
Law in Response to the February 4, 2005 
Order, at 3-4; Letter from the Court to 
Counsel (Feb, 4, 2005), at 3-4. 

FN72. TTie Workers' pro bono counsel are to 
be credited for assisting with the Workers' 
pursuit of their individual claims for TAA 
benefits at the state level. In this case, as in 
many others, navigating the bureaucracy of 
the Labor Department is merely the first step 
for petitioning workers. Certification by the 
Labor Department can be an illusory 
remedy, 

More generally, routine requests for voluntary 
remands cannot be justified on the grounds that there 
are only “[a] minority of [TAA] cases in which a 
negative determination is challenged in the Court of 
International Trade," ^ While it is true that *1351 
only a tiny fraction of the agency's denials are ever 
appealed to this court, that fact provides no logical 
support for the notion that routine agency requests for 
voluntary remands should be condoned as “business 
as usual.” 

FN73, 5ee McCarthy at 14 (“Given the 
context of ... Labor's administration of the 
[TAA] program, in which many petitions are 
certified as eligible following investigation, 
it is not unreasonable for Labor to conduct 
further investigation in the minority of cases 
in which a negative determination is 


challenged in the Court of International 
Trade.”). 

According to an October 2005 article in 
the Chicago Tribune“[\.]ht Labor 
Department denies 40 percent of the 
[TAA] petitions” it receives. See also 
Harper's Magazine at 63 (“[a]bout one 
third of all TAA petitions the Labor 
Department receives it denies outright"); 
‘‘Analysis and Perspective," BNA Int'l 
Trade Reporter at 797 (same). 

Research has identified no study 
analyzing those cases in which the Labor 
Dep^ment's initial investigation results 
in certification versus those in which 
certification is denied. 

For example, is there a correlation 
between the extent of the resources that 
the agency devotes to a particular 
investigation and the Labor Department's 
determination in that case (granting or 
denying the petition)? Does the outcome 
depend on the individual investigator to 
whom a particular petition is assigned? 
Do some investigators consistently 
conduct more thorough investigations 
than other investigators? Is there a 
correlation between the extent of the 
investigation and the outcome? (In other 
words, is a thorough investigation more 
likely to lead to certification than to 
denial?) Are petitions granted much more 
frequently in some industries than in 
others (and, if so, why)? Are petitions 
involving greater numbers of displaced 
workers more (or less) likely to be 
granted? Are petitions more likely to 
succeed if the Labor Department has 
previously granted a prior petition filed by 
other workers from the same company? 
Similarly, if the Labor Department has 
previously denied a related prior petition, 
does a petition get shorter shrift, and is it 
more likely to be denied? Do petitions 
filed by an employer or by a union stand a 
greater chance of success than those filed 
by ad hoc groups of individual workers? 
Are petitions from some regions of the 
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country more likely to succeed than 
others? Does it make a difference whether 
the petitioners are represented by counsel 
at the agency level? Is a petition more 
likely to be granted if the case has had a 
high profile in the media, or if the Labor 
Department has been on the receiving end 
of expressions of Congressional interest? 
{Cf Mufinaak v. Derwinski 1 Vet.App. 
363. 372 (19921 {citing correspondence 
between claimant veteran and U.S. 
Senator, and between U.S. Senator and 
Secretary for Veterans Affairs).) Are 
petitions filed with the assistance of state 
or local employment offices more likely 
to succeed? (C/ GAO Report 93-36 at 3, 
7-8 (noting correlation between number of 
TAA petitions filed from particular states 
and the relative level of assistance in 
filing of petitions that those states provide 
to interested workers).) What are the 
determinative factors-and are they proper? 

As section I.A above explains, the TAA 
statutes are remedial legislation. For that 
reason, and “[bjecause of the ex parte 
nature of the process.” the Labor 
Department is obligated by law to conduct 
rigorous investigations of all petitions 
filed with the agency, "with the utmost 
regard for the interest of the petitioning 
workers,” hil'l Molders and Allied 
Workers' Union. 643 F.2d at .31 . See also 
Stidham. 11 CIT at 551. 669 F.Suno. at 
43^ (citation omined). Thus: 

It would be wholly inconsistent with 
Congress' intent if the trade adjustment 
assistance programs were to become little 
more than "claims mills,’’ where all but 
the most well-documented and patently 
meritorious claims were denied at the 
agency level, and thorough investigations 
were largely reserved for those few cases 
which were appealed to the courts. 

Amerwhone, 27 CIT at - — n. 9. 288 
F,SuDn.2d at 1359 n. 9 (emphasis added). 

Indeed, the Labor Department would be wrong to 

tout the relatively low number of denials appealed to 


die court as any sort of meaningful measure of the 
integrity of the agency's administrative process. It is 
unlikely that many of the workers who fail to appeal 
intend to confer their imprimatur on the agency's 
handling of their cases.*^ The reality is that workers 
who find themselves unemployed are often 
traumatized, and-at least initially-experience great 
emotional turmoil, and are overwhelmed by 
unemployment-related uncertainties in their financial 
and personal lives. As a result, relatively few of 
those who might *1352 otherwise be expected to 
apply for benefits actually manage to summon up the 
energy to file a timely TAA petition. And the vast 
majority of those who do are pro 

FN74.5 ge. e.g, GAO Report 93-36 at 7 
("Despite flaws in Labor's investigations, 
few determinations are appealed.... Although 
65 percent of the 92 denied petitions in 
[GAO's] sample had flawed investigations, 
in only 19 cases did petitioners request that 
Labor reconsider its decision and in only 3 
did petitioners appeal Labor's decision to the 
Court of international Trade.”l: “Certifiablv 
Broken.” 7 U, Pa. J. Lab. & Emp. [.. at 80S 
a. 39 (citing 1992 GAO Report) (“Most 
workers whose [TAA] claims are denied 
never seek [judicial] review,”), 

FN75, 5ee. e.g. GAOn'-HRD-94-4, 
"Dislocated Workers: Trade Adjustment 
Assistance Program Flawed,” Oct. 1993, at 
5 (“GAO Report 94-4”) (explaining that 
"dislocated workers often need ongoing 
monitoring, encouragement and various 
forms of emotional support to help them 
cope with financial as well as personal 
problems ...[EJmotional turmoil [is] felt by 
those who lose their jobs, including 
depression and a questioning of their skills 
and competencies.... [P]roviding assistance 
to reduce anxiety and help dislocated 
workers cope with their problems is an 
essential component of successful dislocated 
worker projects”) (emphases added) 
(citation omitted); GAO Report 04-1012 at 3 
(emphasizing that unemployed workers need 
time “to process the trauma of losing their 
jobs and to accept the need for training or 
other services”), 17 (noting that “it often 
takes time for dislocated workers to process 


© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works, 



293 


454 F.Supp,2d 1306 Page 51 

454 F,Supp.2d 1306, 28 ITRD 2159 
(Cite as: 454 F.Supp.2d 1306) 


the emotional shock of being laid off’) 
(emphases added). 

See also “ Certifiablv Broken,” 7 U. Pa. J. 
Lab. & [Imp. L. at 819 (noting that many 
displaced workers “lack the time, 
resources, ... [and] educational 
background necessary to complete the 
[TAA] petition[ ] in a completely 
responsive manner”) & n. 100 [citing 
GAO data showing that approximately 
80% of petitioning workers “have not 
gone past high school in their education” 
and that 20% are not proficient in 
English). 

FN76. 5ee. eg., McCarthy at 15 
(acknowledging that, in TAA cases, “[tjhe 
petitioners are usually unrepresented by 
counsel” in proceedings before the agency). 

It should therefore come as no surprise that, when 
their TAA petitions are denied, only a mere handful 
of workers persevere and pursue their claims into 
court-whether due to resignation, sheer fatigue and 
diminishing emotional stamina, the press of other 
urgent priorities, the intimidating prospect of 
navigating the litigation process as a lay person, or 
even a blind faith in the Labor Department and an all- 
too-often unwarranted assumption that the agency 
properly discharged its duties. See generally 
Amerinhone, 27 CIT at — n. 9, 288 F. Sunn. 2d at 
1359 n. 9 (noting that “for various reasons (including, 
for example, a blind faith in the Labor Department 
and its discharge of its duties), the vast majority of 
workers whose petitions are denied never challenge 
the agency's determinations in court”). 

In sum, it would be a serious mistake to read much of 
anything into the relatively low number of denials of 
TAA petitions that are challenged in court. What is 
telling is the Labor Department's track record on 
appeal. 

E. The Labor Department's Overall "Track Record" 
Before the Court 

An analysis of the TAA cases filed with the Court in 
the four-year period from 2002 through 2005 — 
reveals that, of the 45 TAA cases litigated to 
resolution on the merits,^^ the Labor Department 


ultimately certified the workers in all but four cases. 
In other words, the Labor Department's denials were 
sustained by the court in a mere four out of 45 cases. 
And. even in those four cases, the denials were 
sustained only after the agency had the benefit of one 
or more remands to bolster the investigative 
record.--^' - Thus, at least during the four-year period 
of review, the ’'’1353 Labor Department never even 
once successfully defended a denial of TAA 
certification solely on the strength of the agency's 
initial investigation.^^ 

FN77. The analysis includes both NAFTA- 
TAA cases and TAA cases, as well as 
Alternative TAA (“ATAA”) cases. It does 
not include Agricultural TAA cases, because 
those cases are not handled by the Labor 
Department. 

FN78. By definition, this figure does not 
include cases that were dismissed for lack of 
jurisdiction or for failure to prosecute, or 
that were voluntarily dismissed by the 
plaintiff workers. Nor does it include the 
five TAA cases filed in 2004 and the six 
filed in 2005 that remain pending as of this 
date. 

FN79. Moreover, the Labor Department's 
recent change of position on the definition 
of “article” for TAA purposes vis-a-vis 
software and other “intangibles” casts doubt 
on the result in at least some of the four 
cases. See. e.g.. Former Employees of 
Mellon Bank, N.A. v. U.S. Secy of Labor, 
Court No. 03-00374 (petitioning workers 
who “designed and developed computer 
software applications ... to provide financial 
services to [bank] customers” denied 
certification, where Labor Department 
reasoned that “informational products that 
could historically be sent in letter form and 
that can currently be electronically 
transmitted” are not “articles” for purposes 
of TAA, and the “the design and 
development of ... software itself does not 
constitute “production”); Former Employees 
of Sun Apparel of Texas v. U.S. Secy of 
Labor, Court No. 03-00625 (petitioning 
garment workers denied certification where 
Labor Department's determined that 
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“patterns and markers” produced by workers 
“were created by using special computer 
programs, "“were neither stored nor 
transmitted in a physical medium, but 
existed in an electronic form (such as a file 
on a computer server or an electronic mail),” 
“were electronically manipulated,” and 
“were sent exclusively via electronic mail”). 

FN8Q. “According to an analysis [by the 
Bureau of National Affairs of opinions 
issued between 2001 and early May 2004], 
... the [Court of International Trade] 
affirmed the Labor Department's denial of 
TAA certification in only five of the forty- 
one cases it ruled on during roughly the 
same time.” See Harper's Magazine at 63; 
“ Certifiablv Broken.” 7 U. Pa. J. Lab. & 
Emo. L. at 806 (BNA “study of three years 
of decisions found that the [Court of 
International Trade] upheld only 12.5% of 
[the Labor Department's] denials of 
certifications of eligibility”). 

Those statistics alone are sobering enough. But there 
is even more here than meets the eye. The fact is that 
the TAA cases filed with this court almost certainly 
are just the tip of the iceberg. 

Unlike petitioning workers in TAA cases, litigants in 
most other cases before federal courts and agencies 
are represented by counsel, who perform what is 
essentially a screening function by advising their 
clients whether a particular case is worth litigating, 
and-if the case is lost at the initial level-whether an 
appeal is worth the nickel. Not so in TAA cases. 
Becau.se the vast majority of the workers who file 
TAA petitions with the Labor Department are pro se, 
they lack access to the legal expertise that would 
enable them to make informed judgments-particularly 
in light of the complex and nuanced statutory and 
regulatory scheme-about the relative merits of their 
claims. 

In TAA cases, there generally are no lawyers 
separating the wheat from the chaff, advising 
petitioning workers to pursue in court only those 
cases with the greatest likelihood of success. It is, 
therefore, reasonable to assume that the TAA 
petitions which are denied but not appealed to the 
court are-on the whole-no less meritorious than the 


denied petitions which are challenged here. 
Extrapolating workers' roughly 90% “rate of success” 
before the court to the hundreds of TAA petitions that 
are denied but not appealed every year suggests that 
the Labor Department’s failure to properly investigate 
petitions is routinely depriving thousands of U.S. 
workers of the TAA benefits to which they are 
legally entitled. The Labor*1354 Department 
should be haunted by that fact. 

FN8I . iSce generally Ameriphone. 27 CIT at - 
— n. 9, 288 F.Supp.2d at 1359 n. 9 (noting 
that, because relatively few denials are 
challenged in court, “the claims of many 
workers may never have been the subject of 
thorough investigation; and, obviously, 
some percentage of those claims were 
meritorious,”); “ Certifiablv Broken.” 7 U. 
Pa. J. Lab. & Emo, L. at 805 n, 39 (same). 

This analysis understates the lull 
magnitude of the situation, because it 
considers only the problems in the Labor 
Department's handling of those TAA 
petitions that are actually filed with the 
agency. This analysis thus takes no 
account of the untold numbers of workers 
who never even apply for TAA beneflts-a 
phenomenon which commentators 
attribute to, inter alia, the agency's failure 
to conduct outreach and adequately 
publicize the TAA program. See, e.g., 
Kletzer & Rosen at 324 (“Over the last 40 
years, the DOL has performed very 
limited public outreach to inform 
employers, workers, and communities of 
the existence of TAA,”), 328 (citing 2004 
GAO report which found that “many 
workers are unaware of TAA and that 
they are eligible to receive assistance 
under the program.,.. The DOL has not to 
date performed any major outreach-for 
example, using television and radio-to 
publicize the program.,,. [M]ore resources 
need to be devoted to informing workers 
about TAA and other forms of assistance 
for dislocated workers.”). 

III. Conclusion 

The TAA system is fundamentally broken, as 
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evidenced by a number of key indicators-particularly 
the relatively high number of requests for voluntary 
remands in cases that are appealed to the court, and 
the extraordinarily high percentage of cases in which 
the agency reverses itself on appeal. Those statistics 
are a scathing indictment of the Labor Department's 
administration of the TAA program. 


In short, “[t]here is something fundamentally wrong 
with the administration of the nation's trade 
adjustment assistance programs if, as a practical 
matter, workers often must appeal their cases to the 
courts to secure the thorough investigation that the 
Labor Department is obligated to conduct by law.” 
Amerinhone. 27 CIT at — , 288 F.SiiDp.2d at 1359 
(footnote omitted). Moreover, the relatively high 
number of requests for voluntary remands in TAA 
cases indicates that even the Government recognizes 
that the Labor Department is “routinely failing to 
'conduct [its] investigation with the utmost regard for 
the interests of the petitioning workers' and to 
‘marshal all relevant facts' before making its 
determinations.'’S'ee Ameriphone. 27 CIT at — . 288 
F.Supp.2d at 1359 {quoting Stidham. II CIT ai 551. 
669 F.Supp. at 435:29 C.F.R. ^ 90. 121 . 


To be sure, the statute does not entitle every 
petitioning worker to be certified as eligible to apply 
for TAA benefits, See generally United Glass and 
Ceramic Workers. 584 F.2d at 400 & n. 7. 407 . But 
every worker is entitled to a thorough agency 
investigation of his or her claim-without being forced 
to resort to the courts. The law mandates no less. 
Ameriphone. 27 CIT at . 288 F.SuDD.2d at 1359» 
60:29 C.F.R. S90.12 .^^ 


FN82. C/: UA W V. Marshall. 584 F.2d at 
397-98 (remanding case to Labor 
Department, emphasizing that “[e]ven if a 
more detailed inquiry does not change tiie 
result in this case, the class of those seeking 
or considering adjustment assistance will be 
afforded (1) a description of the 
circumstances that the [agency] believes 
mandate the choice of the plant as the 
appropriate subdivision and (2) an 
explanation why [the agency) holds that 
opinion.”). 


eventually upheld; rather, the issue is the adequacy of 
the initial investigation at the agency level. The 
Labor Department's need to request a voluntary 
remand when a case is appealed to the courts is, in 
essence, a confession of error on the part of the 
agency.—® And, when a remand is required, the 
agency is not vindic^ed simply because the ultimate 
result may not change-although, as discussed in 
section n.E above, in a stunning percentage of cases, 
the result in fact does change. That fact alone casts a 
long shadow over the hundreds of negative 
determinations ftiat the Labor Department issues each 
year but which never find their way into court. 

FN83. As Chevron III observed: “The 
relatively high number of requests for 
voluntary remands [in TAA cases] ... speaks 
volumes about the calibre of the Labor 
Department's investigations in general, and 
the Government's ability to defend [those 
investigations]” on appeal. Chevron III. 27 
CLT at . 298 F.Supp.2d at 1348 . 

*1355 As the nation prepares to mark yet another 
Labor Day in tribute to hardworking men and women 
all across the country, and as Congress and the 
Executive Branch look toward next year's debate on 
the renewal of Trade Promotion Authority for the 
President, it is well to remember that TAA is 
designed to be a “hand up,” not a “hand out.” 

The very purpose of the TAA program is to provide 
retraining and other employment assistance to U.S. 
workers whose jobs have been sacrificed-in the 
national interest, and for the greater good of the 
country-on the altar of free trade. As one scholar 
recently put it, “Trade is a little bit like war.... 
Fighting World War II [was] a good thing. It[ ] [was] 
good for the world, and ... good for the United States. 
But for the people who got killed, it was clearly bad. 
That's what trade is like.” Harper's Magazine at 62 
{quoting Professor Robert LaLonde of the University 
ofChicj^o). 

FN84. A recent Wall Street Journal article 
made the point that the TAA program must 
have teeth if it is to be anything more than a 
salve for the consciences of proponents of 
free trade; 


In this respect, the issue is not whether the Labor Calling attention to workers hurt by trade 

Department's determination in a particular case is is uncomfortable for free traders. They 
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prefer to focus on benefits of low-cost 
imports and high-paying export jobs. But 
the only way to persuade the public and 
politicians not to erect barriers to 
globalization and trade is to equip young 
workers to compete and protect older 
workers who are harmed. Creating 
programs with a few votes in Congress, 
and then botching the execution, doesn't 
help. 

David Wessel, “Aid to Workers Hurt by 
Trade Comes in Trickle,”H'o// Street 
Journal, Aug. 11, 2005, at A2. 

The analogy is an apt one. And, much as Congress 
has charged the U.S. Department of Veterans Affairs 
(formerly the “Veterans Administration”) (“VA”) 
with caring for those who have risked life and limb 
for our freedom,^*^ so too Congress has entrusted to 
the Labor Department the responsibility for providing 
training and other re-employment assistance to those 
who have paid for our place in the global economy 
with their jobs. Compare, g.g.. 38 IJ.S.C. S 5103A 
(captioned “Duty to assist claimants,” obligating VA 
to “make reasonable efforts to assist a claimant in 
obtaining evidence necessary to substantiate (he 
claimant's claim" for veterans' benefits) ^"*®m'///» 29 
C.F.R. i> 90.12 *1356 (Labor Department is obligated 
to “marshal all relevant facts” in making its TAA 
determinations). See also Woodmm v. Donovan. 4 
CIT at 55. .544 F.Sudp. at 208-09 (“the [TAA statute] 
requires the Secretary of Labor to conduct an 
investigation of each properly filed petition”); ini'] 
Motekrs and Allied Workers' Union. 643 F.2d at 31 
(■‘[bjecause of the ex pane nature of the certification 
process, and the remedial purpose of the [TAA] 
program,” Labor Department is obligated to “conduct 
[its] investigation with the utmost regard for the 
interest of the petitioning workers”) (emphases 
added); IBM I. 29 CIT at — . 387 F.SunD.2d at 1351 
(rejecting Labor Department's argument that because 
the workers did not allege certain facts, agency was 
not obligated to make further inquiry, and holding 
that-to the contrary- “it is incumbent upon Labor to 
take the lead in pursuing the relevant facts”) 
(emphasis added); Hawkins Oil Gas //. 17 CIT at 
129. 814 F.Sudd. at I I 14 (Labor Department “has an 
qftrmative duty to investigate” whether petitionii^ 
workers are eligible for TAA benefits) (citations 
omitted) (emphasis added); Sun Annarel I. 28 CIT at 


— . 2004 WL 1875062 at * 6 (“Labor is under a 
mandatory duty to ‘conduct an investigation into each 
properly filed petition' ”) (citation omitted) 
(emphasis added); Ameriphone. 27 CIT at - — . 288 
F.Supp.2d at 1359 (Labor Department “has an 
affirmative obligation to conduct its own independent 
‘fiictual inquiry into the nature of the work performed 
by the petitioners' ”); Chevron I. 26 CTT at 1284-85. 
245 F.SiiDD.2dat 1327-28 (same).^^ 

FN85. In the words of President Abraham 
Lincoln, the mission of the U.S. Department 
of Veterans Affairs is “to care for him who 
shall have borne the battle, and for his 
widow fmd his orphan.” Abraham Lincoln 
(Mareh4, 1865). 

FN86. 5gg generally Karnas v. Denvinski. 1 
Vet.AoD. 308. 313 l'199n (“duty-to-assist” 
and “benefit-of-the-doubt” doctrines 
embodied in VA law “spring from a general 
desire to protect and do justice to the veteran 
who has. ofren at great personal cost, served 
our country”), overruled on other grounds, 
Kuzma V Princioi. 341 F.3d 1327. 1328-29 
<Fcd.Cir.2Q03V 

See also Lillke v. Derivimki. \ Wulh'OO. 
90. 91-92 ('19911 (characterizing “VA's 
duty to assist the veteran in developing the 
facts pertinent to his or her claim” as the 
“cornerstone of the veterans' claims 
process,” and emphasizing that ‘'[t]he 
‘duty to tissist’ is neither optional nor 
discretionary”); Godwin v. Derwinskl. I 
Vet-App. 419. 425 (once veteran presents 
plausible claim, burden shifts to VA to 
assist veteran in developing “all relevant 
fects, not just those for or against the 
claim”); Murinesak v. Derwinskl. 2 
Vet.App. at 370 (same); 38 C.F.R. $ 
3.1Q3(a) (VA Statement of Policy, which 
acknowledges: “Proceedings before VA 
are ex parte in nature, and it is the 
obligation of VA to assist a claimant in 
developing the facts pertinent to the claim 
and to render a decision which grants 
every benefit that can be supported in law 
while protecting the interests of the 
Government.”). 
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As Littke correctly observes: 

By assisting the claimant in developing 
pertinent facts, from whatever source, ... 
the VA will more adequately fulfill its 
statutory and regulatory duty to assist the 
veteran. A well developed record will 
ensure that a fair, equitable and 
procedurally correct decision on the 
veteran's claim for benefits can be made. 

Litlka. 1 Vet.App. at 92 . The same can be 
said of the Labor Department in TAA 
cases. 

FN87. Cf Former Employees of Sonovo 
Products Co. V. Chao. 372 F.3d 1291. 1296. 
99 (Fed.Cii’.2004) (discussing ‘•paternalistic 
relationship” between VA and veterans, and 
rejecting notion “that a similar paternalistic 
relationship would be required to make it 
possible for Department of Labor employees 
to mislead an applicant” so as to warrant 
application of doctrine of equitable tolling in 
TAA cases). 

As discussed above, the Labor 
Department's TAA mandate vis-a-vis 
trade-impacted workers is much like the 
VA's mandate vis-a-vis veterans of the 
armed services. The Labor Department 
suffers by comparison to other federal 
agencies as well. 

For example, the U.S. Department of 
Commerce recently established an 
antidumping and countervailing duty 
“petition counseling and analysis unit,” to 
help U.S. companies avail themselves of 
the protections of U.S. trade laws against 
unfair import competition. See 
"Commerce Establishes Petition 
Counseling Unit,” BNA Infl Trade 
Reporter, Sept. 30, 2004, at 161 1. Thus, 
even as the Labor Department continues 
to default on its obligation to adequately 
investigate TAA petitions filed by 
individual workers (who are generally, by 
definition, unemployed), the Commerce 
Department has extended its mission 
(beyond the investigation of petitions) by 


creating a dedicated unit staffed by 
agency personnel with “a tremendous 
amount of experience,” to affirmatively 
assist companies in the filing of petitions- 
working with those companies to 
“cnsur[e] [that] their [antidumping and 
countervailing duty] petition[s] compl[y]” 
with statutory standards, and providing 
them with tariff and trade data to support 
their petitions. Id. 

(The Labor Department's website does 
indicate that “[p]etitioners may request 
assistance in preparing [their TAA] 
petition at their [1] local One-Stop Career 
Center or by contacting their [2] State 
Dislocated Worker Unit, [3] Employment 
Security Agency or [4] the DTAA [the 
Labor Department's ‘Division of Trade 
Adjustment Assistance'] in Washington, 
D.C.” (Emphasis added.) It is telling, 
however, that the Labor Department 
placed itself dead last on that list of 
poieniiai resources; and, in any event, the 
agency's website provides no direct 
contact information for the DTAA. See 
generally “ Certiflablv Broken.” 7 U. Pa. J. 
Lab. &. Emp. L. at 819 n. 99 (criticizing 
information provided by Labor 
Department to assist workers interested in 
applying for TAA benefits). Moreover, 
review of the administrative records in 
TAA cases filed with the court has 
disclosed no case in which DTAA 
provided assistance to petitioning workers 
in the preparation of their petition. Indeed, 
given that the Labor Department is 
routinely failing to even properly 
investigate TAA petitions, it is unclear 
what assistance, if any, the agency could 
provide to workers in the preparation of 
their petitions.) 

*1357 Congress designed TAA as a remedial 
program, recognizing that petitioning workers would 
be (1^ definition) traumatized by the loss of their 
livelihood; that some might not be highly-educated; 
that virtually all would be pro ss; that none would 
have any mastery of the complex statutory and 
regulatoiy scheme; and that the agency's process 
would be largely ex parte.^^^ Congress did not 
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intend the TAA petition process to be adversarial. 
Nor did Congress intend to cast the Labor 
Department as a “defender of the fund,” 
passively sitting in judgment, ruling “thumbs up” or 
“thumbs down” on whatever evidence petitioning 
workers might manage to present. 

FNSS. Xee. e.g.. McCarthy at 15 C‘ln trade 
adjustment assistance cases, the 
administrative proceedings are ex parte in 
nature. The petitioners are usually 
unrepresented by counsel.”). 

¥m9. ComDare i% C.F.R. 3.IQ3tai (“it is 
the obligation of VA ... to render a decision 
which grants every benefit that can be 
supported in law while protecting the 
interests of the Government” ) (emphasis 
added). 

Quite to the contrary, the Labor Department is 
charged with an affirmative obligation to proactively 
and thoroughly investigate all TAA claims filed with 
the agency-and, in the words of its own regulations, 
to “marshal all relevant facts” to make its 
determinations.^^See 29 C.F.R. 6 90.12 . Indeed, the 
agency's investigative role is pivotal Only the Labor 
Department can adequately safeguard the rights of 
the country’s displaced workers. See, e.g., IBM 1. 29 
CIT at — ■ 387 F.SuDD.2d at 1351 (observing that 
petitioning workers cannot reasonably be expected to 
have knowledge of the “sometimes esoteric criteria” 
for TAA certification).*^ 

1-N90. “Marshal” is a verb with a very 
active, orderly-indeed, militant and 
militaristic-connotation. Its synonyms 
include “mobilize,” “muster,” “rally,” and 
“deploy.” See, e.g.. Roget's II: The New 
Thesaurus, Third Edition (2003). 

FNgi. Cf Akles V, Derwinski, 1 Vet.App. 

I 18. 121 (19911 (rejecting as absurd and 
inconsistent with agency's “duty to assist” 
the VA's argument that a claimant should be 
obligated to “specify with precision the 
statutory provisions or the corresponding 
regulations under which he is seeking 
benefits”; contrary to agency's conlenticm, 
claimants should not he required "to 
develop expertise in laws and relations on 


veterans benefits before receiving any 
compensation”) (emphasis added). 

If the Labor Department shirks its investigative 
duties, the TAA program is doomed to fail. True, 
some few companies and union “locals” may be 
motivated by a sense of corporate or social 
responsibility to take the initiative and actively assist 
displaced workers in filing TAA claims and proving 
their cases. But many-if not most-employers have 
neither the inclination nor the resources to do 
And organized labor basically wants TAA to fail. 

FN92. 5gg generally section 11, B, supra 
(cataloguing various motivations for 
employers' failures to cooperate in TAA 
investigations). But cf Ericsson I. 28 CIT at 
— . — . 2004 WL 2491651 at »*3-4. 7 
(representative of employer filed the TAA 
petition on behalf of workers, although she 
subsequently failed and refused to cooperate 
with investigation). 

FN93. 5gg generally n. 3, supra (discussing 
organized labor’s antipathy to TAA). 

In this case, as in so many other TAA cases appealed 
to the court in recent years, the Workers' persistence 
ultimately paid off. However belatedly, the Labor 
Department eventually certified them as eligible to 
apply for TAA benefits. Yet it would be a grave 
mistake to characterize this as a case where the 
system “worked.” 

Congress never intended the process of petitioning 
for TAA benefits to be a war of attrition. There is no 
“happy ending” here. The extreme tardiness of the 
Labor *1358 Department's affirmative determination 
robbed it of much of its practical value to the 
Workers and other former BMC employees. But, for 
whatever relief it has yet afforded those who need 
and deserve it, the agency's Revised Determination 
on Remand is hereby sustained. 5ee 69 Fed. Reg. 
76.783 (Dec. 22. 2QQ4V 

Judgment will enter accordingly. 

C1T,2006. 

Former Employees of BMC Software, Tnc. v. U.S. 
Secretary of Labor 
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Attachment 2 

19 U.S.C. §2272 

(a) In general 

A group of workers (including workers in any agricultural firm or subdivision of 
an agricultural firm) shall be certified by the Secretary as eligible to apply for ad- 
justment assistance under this part pursuant to a petition filed under section 2271 
of this title if the Secretary determines that — 

(1) a significant number or proportion of the workers in such workers’ firm, or 
an appropriate subdivision of the firm, have become totally or partially sepa- 
rated, or are threatened to become totally or partially separated; and 

(2) (A)(i) the sales or production, or both, of such firm or subdivision have de- 
creased absolutely; 

(ii) imports of articles like or directly competitive with articles produced hy such 
firm or subdivision have increased; and 

(iii) the increase in imports described in clause (ii) contributed importantly to 
such workers’ separation or threat of separation and to the decline in the sales 
or production of such firm or subdivision; or 

(B)(i) there has been a shift in production by such workers’ firm or subdivision 
to a foreign country of articles like or directly competitive with articles which 
are produced by such firm or subdivision; and 

(ii)(I) the country to which the workers’ firm has shifted production of the arti- 
cles is a party to a free trade agreement with the United States; 

(II) the country to which the workers’ firm has shifted production of the articles 
is a beneficiary country under the Andean Trade Preference Act [19 U.S.C. 3201 
et seq.], African Growth and Opportunity Act [19 U.S.C. 3701 et seq.], or the 
Caribbean Basin Economic Recovery Act [19 U.S.C. 2701 et seq.]; 

or 

(III) there has been or is likely to be an increase in imports of articles that are 
like or directly competitive with articles which are or were produced by such 
firm or subdivision. 

(b) Adversely affected secondary workers 

A group of workers (including workers in any agricultural firm or subdivision of 
an agricultural firm) shall be certified by the Secretary as eligible to apply for trade 
adjustment assistance benefits under this part if the Secretary determines that — 

(1) a significant number or proportion of the workers in the workers’ firm or 
an appropriate subdivision of the firm have become totally or partially sepa- 
rated, or are threatened to become totally or partially separated; 

(2) the workers’ firm (or subdivision) is a supplier or downstream producer to 
a firm (or subdivision) that employed a group of workers who received a certifi- 
cation of eligibility under subsection (a) of this section, and such supply or pro- 
duction is related to the article that was the basis for such certification (as de- 
fined in subsection (c)(3) and (4) of this section); 

and 

(3) either — 

(A) the workers’ firm is a supplier and the component parts it supplied to 
the firm (or subdivision) described in paragraph (2) accounted for at least 
20 percent of the production or sales of the workers’ firm; or 

(B) a loss of business by the workers’ firm with the firm (or subdivision) 
described in paragraph (2) contributed importantly to the workers’ separa- 
tion or threat of separation determined under paragraph (1). 

(c) Definitions 

For purposes of this section — 

(1) The term “contributed importantly” means a cause which is important but 
not necessarily more important than any other cause. 

(2) (A) Any firm, or appropriate subdivision of a firm, that engages in explo- 
ration or drilling for oil or natural gas shall be considered to be a firm pro- 
ducing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that engages in exploration 
or drilling for oil or natural gas, or otherwise produces oil or natural gas, shall 
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be considered to be producing articles directly competitive with imports of oil 
and with imports of natural gas. 

(3) Downstream producer. — The term “downstream producer” means a firm that 
performs additional, value-added production processes for a firm or subdivision, 
including a firm that performs final assembly or finishing, directly for another 
firm (or subdivision), for articles that were the basis for a certification of eligi- 
bility under subsection (a) of this section of a group of workers employed by 
such other firm, if the certification of eligibility under subsection (a) of this sec- 
tion is based on an increase in imports from, or a shift in production to, Canada 
or Mexico. 

(4) Supplier. — The term “supplier” means a firm that produces and supplies di- 
rectly to another firm (or subdivision) component parts for articles that were the 
basis for a certification of eligibility under subsection (a) of this section of a 
group of workers employed by such other firm.'‘° 


“<>19 U.S.C. §2272. 
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Biography for Frank H. Morgan 

Frank H. Morgan is an associate with White & Case LLP’s International Trade 
Group with an active practice in injury investigations before the U.S. International 
Trade Commission (ITC), anti-dumping and countervailing duty investigations be- 
fore the U.S. Department of Commerce and in related trade litigation and appeals 
before the U.S. Court of International Trade and the U.S. Court of Appeals for the 
Federal Circuit. 

Mr. Morgan has represented manufacturers from numerous countries in a wide 
and diverse array of industries, including paper, lumber, steel, fertilizers, and agri- 
cultural goods. Mr. Morgan has served as a member of the Court of International 
Trade’s planning committee for the 13th and 14th Judicial Conferences and has spo- 
ken on trade law issues to industry groups and professional organizations. 

Prior to joining White & Case LLP, Mr. Morgan served as a law clerk to the Hon- 
orable Judith M. Barzilay, Judge, U.S. Court of International Trade from 1998- 
2000. From 1997-1998, Mr. Morgan worked in the Office of the General Counsel of 
the ITC. 

Publications 

“Tips for the New Practitioner at the U.S. Court of International Trade,” George- 
town University Law Center Continuing Legal Education Seminar Materials, Trade 
and Customs Law Refresher, January 2007 

Bars and Courts 

District of Columbia Bar, 2000 

Virginia State Bar, 1998 

U.S. Court of Appeals for the Federal Circuit 

U.S. Court of Appeals for the Fourth Circuit 

U.S. Court of International Trade 

Education 

B.A., Villanova University, 1995 

J.D., Columbus School of Law, Catholic University of America, cum laude, 1998 

Chairman Miller. Thank you, Mr. Morgan. 

Mr. Rosen. 

STATEMENT OF MR. HOWARD F. ROSEN, VISITING FELLOW, 
THE PETERSON INSTITUTE FOR INTERNATIONAL ECONOM- 
ICS; EXECUTIVE DIRECTOR, THE TRADE ADJUSTMENT AS- 
SISTANCE COALITION 

Mr. Rosen. Thank you very much, Mr. Chairman, for the invita- 
tion this morning to discuss this very important issue. 

The U.S. economy faces intense competition from at home and 
abroad, and although this competition has its benefits, it places sig- 
nificant costs on American workers and their families, firms, and 
communities. 

Approximately 16 million jobs are terminated each year of which 
four million result in serious unemployment. Although the prob- 
ability that a worker will become unemployed has declined, the du- 
ration of unemployment has actually increased. 

Approximately 700,000 firms go out of business each year, affect- 
ing six million workers. An additional 1.7 million firms contract 
each year, affecting another 11.8 million jobs. About 40 percent of 
dislocated workers do not find a job within a year or two after their 
layoff. Another 40 percent who find jobs actually experience long- 
term earning losses. Forty-five counties representing a half a mil- 
lion workers have unemployment rates twice the national average 
currently, and 20 metropolitan areas currently have unemployment 
rates 50 percent higher than the national average. Of these, 13 are 
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in California, two are in Michigan, and one in each New Jersey, 
Washington, Florida, North Carolina, and Arizona. 

And finally, federal spending on training and employment and 
community development, as a share of GDP, has fallen sharply 
over the last 20 years. The country does not have a national, coher- 
ent, comprehensive strategy to deal with these economic disloca- 
tions. Instead, we have a collection of disparate, ad hoc, and inad- 
equate programs that tend to provide assistance too little, too late. 

As a result, efforts to expand economic liberalization and intro- 
duce new technologies are facing significant political backlash. 
Over the long run reluctance to embrace economic flexibility will 
cost U.S. economic growth and seriously affect U.S. living stand- 
ards. 

If I could, let me just give you some examples of some of the 
problems that we have with our existing programs. Currently, only 
one-third of unemployed workers actually receive unemployment 
insurance. If you are lucky enough to receive that unemployment 
insurance, it replaces only one-third of your previous wage, and 
one-third of unemployed people who receive unemployment insur- 
ance exhaust their assistance before they find a new job. 

As you have heard, there are targeted programs like the Trade 
Adjustment Assistance Program, and I commend Mr. Morgan for 
his statements that are really right on. The program, though, for 
those people who receive it, is quite effective. The problem is only 
a minority of workers receive that assistance. 

Programs designed to assist firms respond to competitive pres- 
sures such as the Manufacturing Extension Partnership and the 
Trade Adjustment Assistance Program for Firms, are also effective, 
but their funding is minuscule. The Department of Defense pro- 
vides comprehensive assistance to communities that are hurt by 
military base closings, but there is no equivalent program for civil- 
ian dislocations. 

I am, therefore, this afternoon calling for a national economic ad- 
justment rapid response as part of the country’s broader competi- 
tiveness strategy. This national economy adjustment rapid re- 
sponse would be based on the following elements: comprehensive 
assistance to workers, firms, and communities; assisting everyone 
in need regardless of cause of dislocation; flexible, not one-size-fits- 
all; based on early intervention; and coordinating public and pri- 
vate assistance. 

Let me give you some examples. Instead of providing workers a 
one-size-fits-all list of assistance so that they must take it or leave 
it, we would provide a menu of assistance to workers which would 
include, in addition to income maintenance and training, possibly 
wage insurance and a tax credit to maintain their health insurance 
during their period of unemployment. We could expand and build 
on the Manufacturing Extension Partnership and the Trade Ad- 
justment Assistance Program for Firms and apply the base-closing 
model to civilian economic dislocations. 

In conclusion, I just want to state some very basic facts. Number 
one, we do not live in a textbook. Markets are not perfect. The 
labor markets are also not completely flexible. There are transition 
costs. Unfortunately, many economists tend to ignore those transi- 



306 


tion costs. By contrast, I think that much of public policy is actu- 
ally made to address transition costs. 

The debate is not over should we act or not. That debate was set- 
tled decades ago. The question is what kind of assistance do we 
provide and who should we assist. The challenge is designing gov- 
ernment assisted programs that are cost effective and appropriate. 

Mr. Chairman, the Bear Stearns Adjustment Program could po- 
tentially cost the American taxpayers $30 billion, many multiples 
of the amount that the government currently spends to help work- 
ers, firms, and communities. If we can devote this many resources 
to save one financial institution, certainly we can find the resources 
to assist workers, firms, and communities throughout the country 
facing severe economic dislocation. 

I look forward to the discussion. Thank you. 

[The prepared statement of Mr. Rosen follows:] 

Prepared Statement of Howard F. Rosen 

Designing a National Strategy for Responding to Economic 

Dislocation 

The U.S. economy faces intense competition from home and abroad. Although in- 
creased competition may benefit the economy through access to more, better and 
less expensive products and services, it places significant costs on American workers 
and their families, firms and communities. These costs are exacerbated by the lack 
of a national comprehensive strategy to deal with these economic disruptions. In 
place of a national strategy, there is a collection of ad hoc, out-of-date and inad- 
equate programs that provide too little assistance too late to those in need. As a 
result, efforts to expand economic liberalization and introduce new technologies in 
the economy are facing significant political backlash. Over the long run, reluctance 
to embrace economic flexibility may result in lower economic growth and risk long- 
term improvements in U.S. living standards. 

American workers, their families, firms and communities experience significant 
dislocations every day: 

• Between 1995 and 2004, approximately 16 million jobs were terminated each 
year. (See Figure 1.) Four million terminations resulted in serious unemploy- 
ment. 

• Although the national unemployment rate has been failing over the last sev- 
eral, years, the duration of unemployment has been rising. (Figure 2.) 

• No region is exempt from the recent changes in the labor market. There has 
been a convergence of unemployment rates across all 50 states and the Dis- 
trict of Columbia. 

• Between 1995 and 2004; approximately 690,000 firms closed each year, affect- 
ing 6.1 million workers. An additional 1.7 million firms contracted each year, 
affecting 11.8 million workers. (See. Figure 3.) 

• Between 1996 and 2007 there were on average 16,400 mass layoff plant clos- 
ings each year, affecting 1.8 million workers. (See Figure 4.) 


Layoffs affecting 50 or more workers is considered a mass layoff. 
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• Forty-five counties, representing one-half million workers, currently have un- 
employment rates twice the national average. 

• Of the 20 metropolitan areas currently 50 percent above the national average 
unemployment rates, 13 are in California, two are in Michigan and one each 
in New Jersey, Washington, Florida, North Carolina and Arizona. (See Table 
1 .) 
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Workers are the first to feel the negative consequences of economic restructuring 
due to increased domestic and international competition. They may be asked to cut 
back their hours, accept lower wages and/or benefits, or ultimately lose their jobs. 
Lori Kletzer finds that almost 40 percent of displaced workers do not find new jobs 
within a year or two after their initial job loss.^ (See Figure 5.) Although 40 percent 
of workers find new jobs, their new jobs pay less than their previous ones. Only a 
little more than 20 percent of displaced workers find new jobs that pay as much 
or more than their previous jobs. 

Job loss can place enormous strain on household finances. The Congressional 
Budget Office reports that Unemployment Insurance (UI) played a significant role 
in maintaining family incomes of recipients who experienced long-term spells of un- 
employment, particularly for those families that had only one wage earner. Before 
becoming unemployed, recipients’ average family income was about $4,800 per 
month. UI helped offset the reduction in average family income by 20 percent 
points.^ 


2 Kletzer, Lori, Job Loss from Imports: Measuring the Costs, Washington, D.C.: Institute for 
International Economics, 2001. 

3 Long-term recipients are defined in this report as unemployed workers who received UI ben- 
efits for a spell of at least four consecutive months, in 2001 or early 2002. 
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Figure 5 

Werker Adjustment Burden 
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These pressures are not restricted to those workers employed in industries that 
directly face increased domestic and international competition. Workers employed in 
up-stream and down-stream industries may also experience economic dislocation as 
a result of the effect of increased competition on final goods-producing and service- 
providing industries. For example, in addition to its production workers, an apparel 
plant closing might affect textile workers, as well as maintenance and food service 
workers, designers, cutters, sales representatives and accountants associated with 
the production of apparel. Depending on the number of workers laid off from the 
apparel plant, there may also be a third ripple effect on the broader community. 
Communities with a high concentration of industry may experience further cutbacks 
and job losses, as workers and their families spend less money on consumer goods 
and services. 

Job loss is not restricted to production workers. Firm closures can also affect 
white-collar management workers. Although these workers tend to be more highly 
educated and earn higher incomes than production workers, their adjustment to eco- 
nomic dislocation can also be costly. Limited job opportunities in the local commu- 
nity may require these workers to move, causing significantly disruptions to their 
families. 

Mass layoffs and plant closings, and the associated drops in household disposable 
income, can also hurt a community’s tax base, having implications for the provision 
of government services, including schools, transportation and health care. In sum- 
mary, what starts as a “limited” lay off or plant closing affecting a select group of 
workers can very easily result in successive ripple effects with consequences on an 
entire community. 

Current Policy Responses to Economic Dislocation 

Existing government programs designed to cushion the effects of economic disloca- 
tion are, for the most part, out-of-date, ad hoc and inadequate. These programs are 
often targeted to assist select groups of workers or communities that have some po- 
litical importance. Overall, these programs are not part of any comprehensive or co- 
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herent strategy. This “segmentation “of assistance is not a new phenomenon. Early 
examples include assistance programs for workers employed by Studebaker, the rail- 
road industry and the meat packing industry in the 1960s.^ 

Many targeted programs are designed to “compensate” workers deemed to be ad- 
versely affected by changes in discrete policies, in order to reduce opposition to those 
changes. The largest example is Trade Adjustment Assistance (TAA), which was es- 
tablished in 1962 and subsequently expanded as part of Congressional approval of 
negotiations to liberalize trade. Other examples include targeted programs to assist 
workers affected by the Clean Air Act and legislation to protect Spotted Owls. Con- 
gress in currently considering establishing a program to assist workers potentially 
adversely-affected by policies aimed at reducing greenhouse gas emissions. 

Although there may be a political motivation for these targeted programs, the eco- 
nomic justification for them may not be as compelling. There is not much evidence 
that the adjustment burden placed on workers covered by these targeted programs 
is significantly different from that experienced by other dislocated workers. In addi- 
tion to discriminating between groups of workers, these programs create a bureau- 
cratic maze, making it harder for worker to get the assistance they desperately 
need. 

For example, the Catalogue of Federal Domestic Assistance lists 52 programs 
under the category of “Economic Development,” 44 programs under “Community De- 
velopment” and 60 programs under “Job Training and Employment.”® Although the 
information included in the catalogue is extremely useful, the catalogue is difficult 
to navigate and the material is written at a highly technical level. A more brief and 
use-friendly version of this catalogue could provide invaluable assistance to workers, 
their families, firms and communities facing economic dislocations. 

The following are examples of some of the more well known programs designed 
to assist workers, firms and communities adjust to economic dislocation. 

Worker assistance 

Unemployment Insurance 

Despite significant changes in U.S. labor market conditions there have been no 
major changes in the basic structure of UI since it was established 70 years ago. 
As a result, UI does not currently meet its initial goals, leaving millions of workers 
without the assistance they desperately need.® 

UTs original goals were to smooth a worker’s income stream by providing income 
support during periods of unemployment, to provide insurance against the risk of 
job loss, and to serve as counter-cyclical stimulus during periods of economic down- 
turns. 

Although a federal entitlement, UI is administered by the states, allowing each 
state to set its own program parameters. On average, workers can receive up to 26 
weeks of benefits. The national average weekly benefit in 2007 was $281.17. 

The following program indicators suggest that the current UI program falls short 
in meeting its initial goals: 

• The average recipiency rate, i.e., the percent of unemployed receiving UI, over 
the past 27 years is approximately 37 percent. 

• The average replacement rate between 1975 and 2004; i.e., the amount of as- 
sistance relative to a worker’s previous wage, was 36 percent, far short of the 
initial goal of 50 percent.'^ 

• The exhaustion rate, i.e., the percent of workers who exhaust their benefits 
before finding new jobs, averaged approximately 30 percent between 1974 and 
2007. 

Restrictive eligibility criteria constitute a large hole in the existing UI program. 
The current look back and job tenure provisions, as well as the exclusion of contin- 


Frank Jr., Charles, Foreign Trade and Domestic Aid, Washington: The Brookings Institution. 
1974. 

® Executive Office of the President, Office of Management and Budget, Catalog of Federal Do- 
mestic Assistance, Washington: Government Printing Office, 2008. 

® Kletzer, Lori G. and Howard F. Rosen, “Reforming Unemployment Insurance for the Twenty- 
First Century,” The Hamilton Project, Discussion Paper 2006-06, Washington: The Brookings 
Institution, September 2006. 

Author’s calculations based on Department of Labor data. 
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gent workers, i.e., temporary and part-time workers, particularly affect low-income 
workers.® Thirty-seven states do not provide dependent payment supplements. 

After taking inflation into account, the real value of the national average weekly 
benefit has not changed much over the last 30 years. Nor has it changed much rel- 
ative to the poverty threshold or average weekly earnings. It has improved relative 
to the minimum wage only because that was not increased for a decade. 

Figure 6 presents the real annualized value of the national average UI weekly 
benefit relative to the real annualized value of the hourly minimum wage, the pov- 
erty threshold for a family of four adjusted by inflation, and the annualized value 
of the real average weekly wage for all workers. On average over the last 35 years, 
the real value of the weekly UI benefit has been about 40 percent below the poverty 
rate for a family of four adjusted by inflation, and approximately 44 percent of real 
average weekly earnings. 
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In 1970, Congress enacted the Extended Benefit (EB) program with automatic 
triggers to provide assistance in an orderly fashion during periods of high unemploy- 
ment. Under the current program, UI benefits can be extended for an additional 13 
weeks when the unemployment rate reaches a certain level. 

Changes in the labor market, combined with the static nature of the triggers, 
have produced an extended benefit system that is no longer automatic. As a result. 
Congress has occasionally found it necessary to extend UI through legislation. Al- 
though helpful to millions of workers, these temporary stopgap measures politicize 
UI, thereby undermining one of the initial goals of the program. These temporary 
programs have proven to be clumsy, typically being enacted after hundreds of thou- 
sands of workers have already exhausted their. UI. In.addition, the sunset provi- 
sions are arbitrarily set and usually fall before employment has recovered. Overall, 
the Nation’s UI program has become less automatic and more dependent on Con- 
gressional action in response to prolonged periods of economic slowdown. 

UI is financed by a combination of federal and State payroll taxes. Revenue from 
the federal payroll teix is used to finance the costs incurred by Federal and State 
governments in administering the UI program and to cover loans to states that ex- 
haust their regular UI funds. States are required to raise the necessary revenue to 
finance regular UI benefits paid to their unemployed workers. Currently, federal 
taxes finance 17 percent of the UI program. The remaining 83 percent is financed 
by State taxes. 

The federal tax established by the Federal Unemployment Tax Act (FUTA) is cur- 
rently 0.8 percent on the first $7,000 of annual salary by covered employers on be- 


®Some workers associated with temporary placement agencies may receive UI. Twenty states 
currently do not cover part-time or temporary workers. 
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half of covered employees. A meiximum of $56 is collected annually for each worker 
who is covered under the program. 

There have been few adjustments in the FUTA taxable wage base since it was 
first established in 1939. The last adjustment was in 1983. Had the teixable wage 
base been automatically adjusted for inflation over the past 65 years, it would cur- 
rently be about $45,000. 

The following are some proposals to improve UI:® 

• Shift the determination of eligibility to hours rather than earnings. 

• Amend the work test to allow job search for part-time employment. 

• Standardize benefit levels to at least half of lost earnings. 

• Increase the federal taxable wage base, in steps, from $7,000 to $45,000. 

• Set a maximum weekly benefit equal to two-thirds of State average weekly 
earnings. 

• Fix the extended benefit triggers so that they are more automatic and work- 
ers can receive assistance during economic down-turns without disruption. 

• Standard allowances for dependents across all states. 

• Provide a Health Coverage Tax Credit (HCTC) similar to the one currently 
included in the TAA program. 

Changes necessary to move UI into the twenty-first century require significant 
federal leadership. The very basic structure of UI must be reformed, broadening it 
from the single-employer, full-time worker, temporary layoff model to an approach 
that accommodates permanent job loss, part-time or contingent work, self-employ- 
ment, and the incidence of job loss and national, rather than local or regional, un- 
employment. American workers are currently facing considerable pressure due to 
corporate restructuring, technological change and increased competition from home 
and abroad. These pressures are likely to intensify as the economy faces new chal- 
lenges. 

Reforming UI is an important step toward providing workers with the assistance 
they need to adjust to these challenges. 

Training 

The 'Workforce Investment Act (WIA), passed in 1998, provides job training and 
related employment services to unemployed and underemployed individuals. The 
Act establishes training programs for a wide array of individuals, including, youth, 
adult, dislocated workers. Veterans, Native Americans. Although all of these pro- 
grams fall under the responsibility of the federal Department of Labor, they are ad- 
ministered by State and local One-Stop Career Centers. Federal spending on all of 
these programs was $3.7 billion in FY 2007, of which $1.4 billion was dedicated to 
dislocated worker training. Of the approximately 260,000 workers who participated 
in the program in PY 2007, approximately 182,000 workers received core and inten- 
sive employment services and only 77,000 enrolled in training. 

Although designed to assist all dislocated workers regardless of cause of job loss, 
the number of participants in WIA programs account for only 6.6 percent of the an- 
nual estimate of dislocated workers. In addition, since the program is not an entitle- 
ment, there is no guarantee that workers in need will receive training assistance. 
Training funds are distributed on a “first come, first served” basis, with little regard 
for a worker’s needs. 

Trade Adjustment Assistance (TAA) 

TAA provides Workers 78 weeks of income maintenance payments, in addition to 
the traditional 26 weeks of UI, for as long as they participate in training. In addi- 
tion, the program includes a 65 percent HCTC, a limited wage insurance program, 
job search and relocation assistance. Under wage insurance, otherwise known as Al- 
ternative Trade Adjustment Assistance (ATAA), workers above the age of 50, earn- 
ing less than $50,000, can receive half of the difference between their old and new 
wages, for up to two years, subject to a maximum of $10,000. This program is de- 
signed to assist the large number of workers who experience earnings losses after 
re-employment. 


^ Kletzer, Lori and Howard Rosen, “Reforming Unemployment Insurance for the Twenty-First 
Century,” The Hamilton Project, Discussion Paper 2006, Washington: The Brookings Institution, 
September 2006. 

i*’ Budget data are presented according to fiscal year (October to September) and participate 
data are collected according program year (April to March). 
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In order to be eligible for TAA, workers must have been laid off from a plant for 
which at least one of the following three criteria “contributed importantly” to its de- 
cline in employment and sales: 

• An increase in imports 

• Laid off from an upstream or downstream producer 

• A shift in production to another country 

ATAA and HCTC are two examples of how assistance under the TAA for workers 
program has shifted from traditional income transfers to more targeted, cost effec- 
tive assistance. Despite the benefits associated with these new forms of assistance, 
enrollment in ATAA and the HCTC are disappointingly low. A 2006 GAO study of 
five large plant closings found that less than half of those TAA eligible workers who 
visited one-stop career centers were even informed of the HCTC during their visits 
to one-stop career centers. A little over half of eligible workers were aware of the 
ATAA program. 

One of the gapping holes in the existing program is that it does not cover all serv- 
ice workers. As recent press stories suggest, American service workers are experi- 
encing dislocations due to international outsourcing. Although some service workers, 
like computer programmers and accountants, have the necessary tools to ease their 
adjustment from job to job, other workers, like call center operators and data entry 
clerks may not, making their adjustment more costly. Congress is currently consid- 
ering proposals to expand TAA eligibility to cover all service workers. 

Other reform proposals currently under consideration include: 

• Raising the cap on training funds 

• Increasing the HCTC from 65 percent to 85 percent 

• Expanding ATAA to cover workers over the age of 40 making less than 
$60,000 

• Technical changes to make the program more user-friendly 

Although the TAA for workers program has been the subject of some criticism 
over the years, it has and continues to provide critical assistance to millions of 
workers and their families as they face probably the most severe financial burden 
of their lifetime. More than 25 million workers have received assistance under the 
program since it was established in 1962. 

The TAA for workers program works; the problem is that it helps only a minority 
of potentially affected workers. Only 10 percent of estimated group of potentially eli- 
gible workers receive assistance. (See Figure 7.) 


Figure 7 
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Assistance to Firms 

Manufacturing Extension Partnership (MEP) 

MEP provides a wide spectrum of services, including business support, technical 
assistance and training, to manufacturing companies throughout the United States. 
Presently, the MEP program includes 59 centers with approximately 440 locations 
serving manufacturing establishments across the country. The Centers are financed 
through a partnership between Federal and State governments with additional 
project funding from private industry. The program fosters partnerships with public 
institutions, including the Small Business Development Centers (SBDC), community 
colleges, technical colleges and universities, trade associations, local Chambers of 
Commerce and organizations focused on economic development. The purpose of the 
program is to improve the productivity and enhance competitiveness of U.S. manu- 
facturers. Despite numerous reports of effectiveness, the program’s funding has been 
low and relatively flat over the last few years. (See Figure 8.) 
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TAA for Firms 

Congress established the TAA for Firms program in 1962 to help U.S. firms re- 
spond to the pressures resulting from increased import-competition in order to avoid 
possible cutbacks and layoffs. Initially the program provided technical assistance, 
loans and loan guarantees. Congress eliminated the loans and loan guarantees in 
1986. Technical assistance is currently provided to firms by 11 Trade Adjustment 
Assistance Centers (TAAC) located around the country. Eligibility criteria mirror, 
although are not exactly the same as those for the TAA for Workers program. 

The TAA for Firms program has historically been quite small. Between 2001 and 
2006, the program assisted approximately 150 firms a year that employed some 
16,000 workers. Average spending over the last nine years has been approximately 
$11 million per year. 

Assistance to Communities 

Similar to worker assistance programs, community assistance has tended to be 
targeted to politically sensitive rerions and not widely available to all communities. 
The best example is a program designed to assist communities adversely affected 
by military base closings. 

Department of Defense (DOD) Office of Adjustment Assistance 

The DOD Economic Adjustment program has been successful in helping commu- 
nities in the aftermath of a military base closing. Under the program, the DOD pro- 
vides intensive technical assistance and funds to help communities prepare strategic 
plans for economic development. Economic development specialists are assigned to 
regions to help local public and private leaders design and implement its strategic 
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plan. The specialists also help local communities identify and, apply for federal and 
State assistance. 

In 1998, in response to the Levi Strauss plant closing in Roswell, New Mexico, 
Senator Bingaman initiated a series of steps aimed at assisting the workers and the 
community modeled after DOD’s base closing program.^i The Levi Strauss plant 
was Roswell’s largest single employer and as a result, the economic impact of the 
plant closing was felt throughout Roswell and the surrounding communities. 

Senator Bingaman’s plan included the following elements: 

• A committee was established including representatives from State and local 
government, private industry, unions and other non-profit organizations. 

• An economic development specialist from the DOD Office of Adjustment As- 
sistance was assigned to provide technical assistance to the committee in de- 
veloping and implementing a strategic plan to revitalize the region’s economy. 

• Senator Bingaman invited representatives from numerous Federal and State 
government agencies to meet with public and private sector officials in 
Roswell. The purpose of the meeting was to describe the various government 
programs designed to assist workers, their families and communities facing 
economic dislocation. 

• The Clinton administration established an interagency working group to pro- 
vide assistance to the economic redevelopment committee in Roswell, as well 
as to State and local government officials. 

It is difficult to evaluate the impact of these measures, since the effort was dis- 
banded prematurely due to political factors. Individual elements of this initiative 
have subsequently been tried in response to other plant closings. Congress is cur- 
rently considering a TAA for Communities program, modeled on Senator Binga- 
man’s efforts in response to the Levi Strauss plan closing in Roswell. 

Summary 

This survey suggests that the United States has a series of ad hoc and under- 
funded programs that serve only a limited number of workers, firms and commu- 
nities. Most of the programs are motivated by political considerations, with little 
economic justification. As a result, these programs discriminate between workers 
and communities. Although these programs may be effective in winning support for 
discrete policy changes, they certainly do not constitute a national strategy for re- 
sponding to economic dislocation, regardless of its cause. 

Ironically, funding for most of these programs has declined, despite increased 
pressures on the U.S. economy, resulting is greater demand for these programs’ 
services. At 0.05 percent of GDP, federal spending on employment and training pro- 
grams is at its lowest rate in almost 45 years. Federal spending on community 
development programs was also 0.05 percent of GDP in 2006, down considerably 
from its peak of 0.18 percent of GDP in 1980. (See Figure 9.) 


Rosen, Howard. 2001. A New Approach to Assist Trade-Affected Workers and Their Com- 
munities: The Roswell Experiment. Journal of Law and Border Studies 1:1. 

Federal spending on employment and training peaked at 0.46 percent of GDP in 1978 and 
1979. 
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Figura 9 
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The National Economic Adjustment Rapid Response (NEARR) 

Developing a comprehensive national strategy to respond to economic dislocation 
would require four steps: 

• Update existing adjustment programs, e.g., UI, to meet the needs of the cur- 
rent workforce. 

• Reform existing programs borrowing from effective elements in targeted pro- 
grams, e.g., TAA. 

• Remove discrimination resulting from assistance programs targeted toward 
select groups of workers. 

• Bring all programs under the umbrella of a comprehensive national strategy. 

The National Economic Adjustment Rapid Response (NEARR) would be based on 
the following principles: 

• Assist all in need, regardless of cause of dislocation 

• Comprehensive assistance to all workers, firms and communities 

• Flexible, not “one size fits all” assistance 

• Coordinate public and private assistance 

• Early intervention 

Any response to economic dislocation needs to be built on the foundation of en- 
couraging investment in new or expanding existing plant and equipment, in order 
to create high skilled, high wage jobs. At 10 percent of GDP, current investment 
in plant and equipment is significantly below its 50-year trend. (See Figure 10.) In- 
adequate investment hurts the prospect of raising productivity that in turn affects 
the creation of high skilled, high wage jobs. Sustainable increases in productivity 
growth are necessary in order to achieve long-run improvements in living standards. 
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Ironically, over the last several years, adjustment assistance programs targeted 
to small groups of workers and communities have been expanding while general pro- 
grams designed to those facing severe economic dislocation have become more out- 
of-date and inadequate. Any national strategy should be designed to provide ade- 
quate assistance to all workers, firms and communities facing economic dislocation, 
regardless of cause. 

The existing “one size fits all” worker assistance programs need to be reformed 
in order to make them more flexible and tailored to the needs of individual workers 
and local economic conditions. One way to achieve this goal would be to allow work- 
ers to formulate their own assistance program from a menu of various forms of as- 
sistance, including income maintenance payments, training, employment services, 
wage insurance, health insurance assistance, as well as job search and relocation 
assistance. 

Most of the current resources devoted to worker assistance are devoted to reduc- 
ing the costs associated with job loss. The limited wage insurance program under 
TAA is an effort to shift assistance more toward re-employment. Wage insurance, 
re-employment bonuses and other wage subsidy schemes, deserve further study and 
experimentation. 

Re-employment services, including job banks, resume-writing and interview work- 
shops, have proven to be extremely cost effective. These efforts should be expanded 
and made available to workers prior to their lay off. Training may be necessary for 
workers with little prospect of returning to their original occupation. Programs 
aimed at encouraging on-the-job training (OJT) should be promoted, since by defini- 
tion, this form of training is most closely related to re-employment. Dislocated work- 
ers should be able to take advantage of the myriad of education-related financial 
assistance programs available to college-age students. 

Providing technical assistance to firms facing intensified domestic and inter- 
national competition may prevent, or at least minimize, economic dislocations. MEP 
and the TAA for Firms programs are effective, but have limited reach. These kinds 
of programs should be expanded and made available to all firms, regardless of loca- 
tion, industry or cause of economic dislocation. These programs should also be inte- 
grated into worker and community adjustment programs. 

Designing a community adjustment program should begin by borrowing from 
DOD’s base closing program. This program currently assists communities develop 
and implement a strategic plan for responding to severe economic dislocation, as 
well as helps communities identify and apply for appropriate federal and State 
grants and loans. 

Communities are rarely “prepared” for significant economic dislocations. For ex- 
ample, most communities do not have the capacity and expertise to assess the needs 
of workers and assist them in designing their own adjustment plans. Since it is inef- 
ficient for each community to develop and maintain this kind of resource, the Fed- 
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eral Government might establish economic dislocation “swat teams” to provide 
logistical assistance to communities in a timely fashion. These teams would be as- 
signed to communities in need, moving on once they complete their tasks. 

Communities need to have the necessary and adequate infrastructure in order to 
provide effective training. Since communities may not experience large-scale layoffs 
often, they may not have resources necessary to meet workers’ training needs. For 
example, training facilities, like community colleges, may not have sufficient room 
and equipment to accommodate large increases in enrollment. Addressing these con- 
siderations should be part of any comprehensive adjustment program. 

In order to insure that a community’s adjustment efforts are coherent and that 
all the pieces are fully coordinated, it might convene a group of Federal, State and 
local governments officials, as well as private sector representatives. The group 
might include local representatives from unions, community colleges, religious and 
social service organizations and other non-profit groups, as well as regional coordi- 
nators of federal assistance programs, like the Economic Development Administra- 
tion and the Employment and Training Administration. This group can potentially 
play an instrumental role in the development and implementation of the commu- 
nity’s strategic plan for responding to the economic dislocation it is experiencing. 

In some instances, firms may provide their own assistance to laid off workers and 
local communities. Firms should be encouraged to voluntarily provide this type of 
assistance, since this is difficult to mandate it. The local board described above 
might help coordinate and leverage the various forms of public and private assist- 
ance. 

Conclusion 

Pressures facing American workers, firms and communities resulting from in- 
creased domestic and international competition are not likely to dissipate any time 
soon. On the contrary, they are likely to continue intensifying. Existing programs 
designed to assist workers, firms and communities respond to economic dislocation 
are ad hoc, out-of-date and inadequate. These piecemeal efforts tend to be “too little 
too late,” placing an additional burden on workers, firms and communities. 

The lack of a national strategy designed to respond to economic dislocation is con- 
tributing to political backlash against further trade liberalization and the introduc- 
tion of new technologies. The growing resistance to economic change could jeop- 
ardize future increases in economic growth and risk long-term improvements in U.S. 
living standards. 

Economic flexibility brings costs and benefits. Movement out of activities that re- 
quire low skills and pay low wages and into activities that require high skills and 
pay high wages can improve overall productivity providing benefits to all Americans. 
On the other hand, this movement can place a significant burden on workers, firms 
and communities. Easing this adjustment burden through public and private efforts 
may reduce opposition to economic change. 

Establishing a comprehensive and integrated National Economic Adjustment 
Rapid Response, primarily based on updating and expanding existing programs, 
may be a first step toward responding to the economic dislocations being experi- 
enced through the United States. 
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li» Kf aUhiMt ik Idl MkibrJ 

TKf t%i riKi 

Id ari riq iiiilih ^ tawMP tw n« 

!■ hb iidH L:^ ^ ' ' 

ikMi kb4iila MjUk Ki l»»Ai Lb It 
■tf il^ I? nfTl k 

A ^v^l b H 

‘BdbmALhb i^bBm kaiH^bbLa 

I r#i •! hiBi fp* r . en^'b^ L*d Ihuu 


ika b r^^BbJmkH'VBapi iba 

■H|4iM Jl. 


CHW.^Up Tn^ 

Tb Ib^J. Td^ g — tJj.4-L ^.Bii 1^ i-rJM- 
4i Ml ki Iv^tilsuiH rm h'ta^-a'kmta 1 P!<!-*b 
4c I •Vl'' ^ [ ■W II P* iv B I l l y B^BBl J 

BBdJ — n— ^I i fcj I^bi ik TiU «B IbXni 

F4«fJH PBiMm ivA'in mBbiajhiti fc'JinaviT !■ 
^'ier bf ■: I’m* rb 'bib- 

*■ I r»J' 

1 CdB rLB-bM*. 

l-,iV¥; !b» i^i ■V.'^ 


■.'ifmkf^d^teiiJBd4tfk ■ b^ aw' 

■fibi iriBwd^ 

ILr Ju VB^in a M pi i im dJmBajlj 

Bbai^b urJl La li^Wl Lb u^ aJ baJ k 

bMU^ lb If II lb toiiid Pj^mh ta**h 

||IL^ apBBBr|v ^Br f K>^ ^ AilB aBib b 

brr ^ ria iirJl ■ AmM Uk la f#!! h rv^an ^ 

H Bh. ' 'Ui M iriBKI 4A^ i IBlI JpTi'ifiiifpF' C< 

iVi^kf TM ^ pkii-ib- 

k^ib'lJiMi'l 1^ ikBl™ J .d I J 
.^1 t. UOE l.ll.li:i Mb* laiaarm ^ tU 
pUB ar^i^iliiJBTJ ha» M IMB' <J Ari b IhlL 

l9 tu\4 mH^Hul# 

^^4 Ihi INihlblAl m lii^lM. 


a «bB a^ ki _ _ kb- i^b kb- njjii 

F.4AJd« btWVTft.'H H U Fi^kM b 4 Mkrfj KHl 

ta4dibuiu— U. Mm i vmb. PbipiMi m 

^FVRrKQfrr^rM^i-ibBH riTarii? 

^Bb^ ^ati bbk k^BBBa kb bsk. F^Ha ■ 

*- ■• ■-*^ ■ ■•■ -rfJL-kb^ I 

b MBBi in dk L>prvHB 44'ikv IIHH.I Lh R* 

kii * Bd^aah i4!bi aa Lakn .rwL ^^ba 

b.dr J>a JbE»CTC. Da^ iki^L Ok^^BlLaB 
If-pu UTBUfT M ^rth ihB iJ BUbB B> IPWI 4f tr 



• -hiBaha 

*- 4 ^ h 
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BT^k. riB JBB^ J 

ih ,h4i k.bh ta 

» ■Mi^.rpJ’-»*JTi KJfihh MIm Tifkf- 

Lri p d A B J Mkf pnhiik.^M kn^h ^bbbf 

vp^Bj Bi^Bn '^B I ^ Abu ■ 

1— hH.— .^- .-—i.- -I- I- -U. 1 

Iharhflni^AiAi mIbiib 

hj eU bu iMi. tr 3Wa lAfc 'fc^i ih Lui tudi* 

PVri diri H 

B kBmbBB ^ ■ ■ I B it !■ bAJ^^B. 

BimJ InfckbJ |-*J-- M- d^ukiBJ fJX- »T»— 

Lli.1^ jm ftM, ^ hk'b ^bbJ. IJIfAlifc 

vr^^fT'purtii ql hi4 p N I lihw 1* 

SIb^bb ^nkBB Tb HTka ibIb h hi^B.ta^ •^Jii 
F+M« Miari h hWHBIII Hd iBHUAifid 
T»ni HrV ■■r»' 

EUL^^BMtv^BJ IBVwAm vIb ^B dvh iBBrib 

Bfvdu iUriL DQL *pM d^ w4rM ll ik Biplb «aM 
■* iM F«JjT tnv ^ w 'dalii -sr rh 4i ^vii4 
j^u n^d i-td-d^ ' HI 

BwkB TXlh B BaX rB r^^^TiiJ !■ ib 

k^iCjbB|.il la bVII d^J^hAM KHJi ^l>kllB 

hv-di hct^rnriudPi id^i MihkiL X inoa QiVl^w^ 

BBBBBrl^!^ J— ■-»-■ 

lb 11^ 1^ U Iinri ladia h#-M^ ^Idw^ ib 

<^■1 Tf* k4nak«i< ii*i VM rnnitT BHwrd 

I Lb ■ ^Hid la^Abn pikMBBB hrtidl^ rir^BTBBtaB 

^biBi^B pniB^c^TlUdB Vutaikp^^^Biak 
U bi >4.41 bJ Ki I'^pX.fc^ LMl MhJI dU |i}fcl 

hH!*r4H UPlti- Mp^dwfc'ta ^ v 

^BT BB U- .AfaB B bL..- ika |b 1 ri.. ^ X 
^ h^BUhkAi'Bi^kB Tb 
■Mtiipckf Aal^'4-^M»mir fcAdA^ :: 14411 ifeiiHM 

B»ih* ^j^ lai^p ^ ^ t HiBrk|i ^B ip^Bi^B^^^ 
lyiBm fBakni ^b ^B'XuI ^ b j i hi? hX^B^B 



lad’^Bj^ ^ TaA A^.XXb* bt 

ilM^ IrJ AiabX^ Ir'bBra^^ Itr^ ImXii ikA 


f iildHi Bip Nh i±«J»d It ^ftnii |J&v iI 

vXm FB^B^Birb'BwjirB bwI b b ^b^^Ib^b 
la Bj^ftai BB^^B^B B^ 


ahAar dkiUX^ba Lailmk Aabni fkA 4r ilA 
wJ lA'kflT. LikirT mdc ciKtbiilH t^M hi i4di1 m 

Ab ^ ka taf bIbb^ ^ b h a 

fmm^^ taA« HB kmaJaa ^1 


IMAkibilh Ljria#4MB aiil^liAl Bil^ blafKfU 
ll hvHiBm 4 ki iir »i - : i pi bi irJidf 
kAJaf (bb iv rp am -^r a n .^bi^bbb ^aJJIa 


triTM aUbA ■^■b IC-p. imm^ 



...4dHplH isidcliu n* Hrdln 

kiElBTHikin mriHl If biehbIi 

iirilhisl MirripdilthMdEPlils. 

k dliJibll^kbL ba«Bi bUahB»B4|*ijWblH 
Id ibi ri "iHhp hdd id Nb t »ff?lk Muvf 

■k' nar ^rtn J r^R* 
rB aB Ib' '* ^ rX^rt* '^' bi 

lu-i.B.-.J^-Li.r-BBlaj— ■ 

■I^i -ba lU»k4i 4»fm«|: ih Rirbr bdk 
h^rv....^^_K^4_H^kkT.hrr_t_k_ 
iLa Baba^pBrXl'BHBiifc^LBkAj^ 


I'H^Pf ^tpnd^F'iiMq fiiii ie nn? 

B am ata Bnk hXtii ^m Lara a b CiTU 

■bXi BurHrrWBta^BtaB. iha 

MMI%i.lUttfrfiB.ilcMM|lbdK|MTili4d4ali IHkh| 

rtnEkii k M4- Mli'i n^TBBfBfdh mc^nl^i 

Jk.VL'kllM.lb^^ l.l-Mri.^BBLBlLB I pawiB 
ad‘ daX kd^^E bLb Aha iUa '9' ■*— ~ ^akJ ^bb iba H 
fiBiB ild^buiUq B 3M lUMP-lMO 

l-b»*^PlT IKM. 4taaa FM i- B af T^ 'BtaNf 


k fk A iiabiTb klJ i kif JUM Th* laid iJm PB^'lkka'r 

laff l^lll Ll i AbkiilBIB fW Ban B Ibldi^iHf 
L l I I ^■pfe#| *f" tr s«*l""l4lTA"riV* 

Hbn 4JaBiTiM|k bbb a^B i^^^bb ta 

fMlBb |Wii Bkf in'JA fcb lUkdrB kkdi bd habJ 
hi pJ^iii FrT.^Bh^i-hfC'iTMHd dv r^H ihfan i 
B^bbaa aaBi a d* li bXi b i ^ p b 4 bi b bd t*b ab 

ihi-lfH ■■ ■hUtbidX-liAB'. DCi danbBi 


■I lb-.-b<4br#Ev v4wL.-^ 


5 
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filiLP riii-1 


Mtllir riH 


lb 

Hg jK)d:MrrtM^^ tojffeTHfw^TiwiiL^lww 
IV>4 Hiba rwa ■ ib 

J ib 41 ^b 

y hi ihiw rb h^Jn d^hlaH- 

iMi HpHhj H €MtfT hH#IM ill YTV NhJ M 

C.^ lb b« » ■ ■rii:i mLkm bi 

lUb^ -ClhbllW IMlil ^ TM h 'V^fbrl |4Cf ^ 
1 kr|]V h mi lArri h ta 

■I ^ ifa 

r.b.ii^^j.mub.b^T4h h-bbi Ibb riv^^ig 

■Tf^-f dTJU-dl^Ab ^ 

bfiaft^vid 

■ libilb^^i lllL1I^CMK_i>rrd‘«^- 

HI kPcMdJi M ftMH-tMmi ktblihniriBM ^i^iTi 
■f'N* ■Hfci" ¥rwiw ►***! Ip^HTT "i^ni 

ika ibf la^J Jtml tm m^mMm ibfr | i» ib ji b^h 

iw \ )CVZ ¥ZM 

iTi^m ifjAO -^bwid ihR th 4^ pm* s 

rM.brb >w: ntei bv^'wv'*^!! 

■•hhH’ U lb linr %|1«I 

II Ivb b/m B k^mi iJAk-i ■• riv |wbf>‘ •ii 

lanHlam^i bi^b-Mrnbala h I. 

_Erihirla*iiflrLilliiidEMHliliiHip 

diib^iai «»p ■■rpiWKir^t^ Ib 
iJl^l rfilhAI idIkdEbribI IPli^Ibhh 
IbjHia 111 bikiidildH. 


p 44 mi rmn Hiihn Ukb ^■► ■ ■h ^ 
■■ pB. rhi^TT PP" 

I. umm^ b >bi M b rbib b ^*m ib UCKl 1b> 
lilhiiTirp hTMi^KWhlb UObl'ldlbflhrf fW 4 iil 
■ai imM ih UV^^kBJ ihii ika ^k^hhb bu 
ibTT^-M^i IP »™t ta ivvkf mi i"t*w ■ i ii. 

A*}^ iiH b^b| JVidril M nbblib Udlli|,|fiUri 
~nTl>^HBtiL" 44^ phn'nwpdi|*i h pip^Ii'p«4’' 

■ 1 - 1-1 1 ^ 4 Jfc.l. ^^Ib lUm-bJ TdJnjiEr 

U Cbn^^W llSJ lUhMi^BH^MB abb-KM 

h rwr lb I brn*. 


LJv^bniiii^HiHi^au ^wm^a b^a n 
hrk rr^lrhC^puJbrhl hlUblifh 

■^1 Kdhu iHH limbi <#1 tKim tvhM t* 

H^^prMblka ftfc a a-. h ia a aljB 

I ATAAJs Tb MihHi gbp ^ ■ rdi h l«d b 

^don c^r t* ol'H. Ub»# d-Hii •tpUuv 

"bn ^ hrrra Ih^ ngsr-j^p^l p B-r>4«- 
^TiJ, bV mi Kbm. h « ■ laai fri4h« 

mrnmi </ ■■UMbl Ifa -lUJ iiurilrj iU l^l| * bP 

M 1 b qc PA^ pkiiP u |ibi AI.V 44 bi bi ka^«d« r^ 

.ha^J h ..b . .^ .a .ira iM^ 

lilf f h|iLi|iid IbM b £bVK i^^UB. ■pabh bb 

£n?wf^d I'nn pmiii ipd B 

M j J b Bi^^aai^aJbpla^va^^Hi tmA 

p^aUf b^i b vaba dab aha bb* 

■Mi- 


l.bMab ba nabaair ibaJ m^ -m^rm 
m j Mbh ril ta — — - piMbMt* ib TM fa it4h 
tW^HI PQ|^ llh M OJ i^THH Blflv^ 

bp p^FVB !^'T-n*p i« £■ M^'Wi'p+i 

■ 4 'hi Ha laabpH hiani^aaia.Bv 4 !ababiab H 
hfaBhi’ghfahAbB'UAlblidBi bwb^baapfa 
ittb'iHd’mbp 


Da. F^II^ DOL i^i 

■Ml kAai'^aJyiUSa#:iib}iiB TM^i^piibfai.ibb 
h bpi R- . 4 ai h^ ^ drr*|V(B "i ^h- 

^ Bhf-afafi b da |^^aa htB m b a^wnb 

■fa^d ■H^afa.Ulhai«abTMp^i*fa«h 
ibitftfratkilth ■iMvr^ihlindni^i Ib 

1b IM bi '■bkip pi^pn h ■m.iiitv Inp:^ 

^m^h aii.aai wh^aa ^af db^^J ■ a aa 

Jal.^ ll bhbJ Taa lb g L pi*l .fiHPil.libk ^a aH' 

bii d pvUiB. p^Htr t4<Hi d^ I tm nfaiifirn 

I . 1 H ga rThidi^fl! ^ 'PMlbf »»p N ^ h" 

Om — ■- — I had ab^^aJ phi bv faa h Ha 

rd'.l •a'iU'ilbl Iddw pblTiBi hhw bJ lipdtdn A 
dilTh li*iirh|iMB iiiin Ku^ifd’aH aHm. 
dP'l^ I #F p^HP-'T K* KJ r"l^l 

1^ ^ <1 bfal r^Hb. b* da 

pPk * VHJU h-r b -bl^ -Ubr I bf ■/ I'M rBJ bl b 


IP idhiiTaiHi .ii] bx[OtbaHfc 
rbUh a 

bu^uL^bU !■■ *— ■ ^ — *"^^»* *— 

kbai-|TiA.b- il-«haiMb*i 4 «hh-hldbba 


4 - 
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IfLFlr TKt-l 


Jhlliin 3m 


A^lbrf Mh Ml ik hrU 

piH." ?^r^ ± ■•■ai-H H-J Im 4w»»ffcra ai 4*«k^ 

■ !■■■ nlvKa* Av 

Biki Ip^nJ ik ^h. L^sa hnitJ 

I I H ^ *1^ ^ H ■»-’ — ^ ^ tm y hMbW 

diriM'Wih toi ^pypifcAii riviDOOMOKyHid^h 
Hlk p^vu ^kivH Ai^HiriHrTtoTi^ 
.1 ym^Mm.iM iwmt Am,^ iw 

«4 iv KmA fc*^*^* i I f^ii ygfc'BirtiMi'i HuaUrW. 
ta h 1^94 ^Tlf —f I B f H^B 

TAA ran riiNa 

r'^B»«H^ 7 l#rd 4 v t 4 A fM Htbi f^^FBB Ib TM a 

b^i h Hi n^^wJ b ib 

bJ bJ Li|aL. 

kkUf lb .FM#!*' Biiiub huL 

*lf rfBPIRH ^ kB» 4 l ^ 

la riBfc TnikiMd HBMr h iBiiaJ| [aaidiJ 

Id idm bf II "UidMEau .^BteiB:-i C^w niW .1 
kisri mHd'li i*wi^ KliFA<fiyiihriiidnh 
BT RB 'b* ■Bw 1^ h Tm Iw 

r-B— 

^ 1 U. bri IUm I I^BB UI hd&aU^ #Bh 

cVfri. I mBI pWiI Bimts^U PUBII Mh ;1dfTWB* 
^■rff l %1 llr^ B|pB i i Bihi ^ aa p HuBB Bahii- bn. 

a Ml ^^bSII ^A^B pi 


BlBrpBPbk TAA'^'^^m bJTAjL^b Fi^b|>^^^bb 

hli' ^ IrU h<A|- il wk U B^d^fid Lv b BJ i.Blki- 
pi 4 .ti iv TM Im nwp^taa fa iJu IM h 


FAlNild-AHDFId-HCF^CH 
linp,prrB rwdriHl Bf TM fa I'flr*" ra » M* B 

pvpM aj pa ^ ik llDJ mLw. IhJ km Ii^ii^ 

uud^ndlk SvBiuu ba ~ ‘ ~ ■ ■■ u"* - ■ ■■ f u 

ir IC^k.ijQ^TF Krwpgrild nM n »^: i ; nPT^fari 

dBf I B JbCi hB ^bB bIp h r^ nrbr 
iBd llali iTlllf iB ■-*— ‘■■^ ^BBAB 

r^iyiaii nualdiU^ilU yCBirfltf bkailnJ y blfaf 
At 49c«UTbn»9ni'k irv irrm frviHnf pic?Bil P3 

^ BBB ^ ■ k ■ p ar BBI BB ^-pfeBi tw ^Bn B B 

I.I .fkkwWi ^-r» 

li, iiin RMiBdiFM-ikLOiifirwn fa fa^ 

BBT fp^. p wa^ faMri. 

diBB >idB^ aal vIJ l^akiA^ Tk f^puB 

Mfnib^r Ml Ckh |^U d^^l itu OJi KiltaMi klfr 
hn ^V'ffiil 4iMq fiM^a Kwkii iiiiiKm- 
pfarn' ipltv^.vi +fw*f»Ibb 4 rkBiiJTiiT« 
riB ik u Jb h d Bi^BBP p ^Bh^y I b. Ivb ivkJ h hd p 
b|kitel UUIM 

FrirvUKdiddiK^Ui-CLkmrTV. Euribrd k y-:U- 

^ Bda Bn ^B^^B'b k ■ ib^b ^ikl h h r^ 

hl^^BBI I^B p#nJl^^^ 


|HL 

*. iff^ rH<irl-:B kjf k i iki i . fawJ >lwi 

iBBi 1 ^ ^h^rd y ir TM im EWi U a 

falMBfltd BB-^BTBIBllka^kkBdB Jd M 
I«li4:*l ai ik |4MiUB (Q piKdn. Im JAW Mkd Irflr 
mka IfiPi^i i? 4 Juy RdVi InnM’qT fK 
T^ Mk^n ■■" — ■ iKVTAjvC^.yBf- iwl 

lUb ba kiB ^41 |*My; aari^ Ufa ba kUJ " ■* ^ 
td<< JWm Cufe HM k b' kH r^ 4 CB ta ri idvi k Ui^i 

unfay «■ iBifa n I.^B m, bbh fa^vn^ fakd 

kdk ,1 ■ k-ik MWTMk'. 

•TBik* y dB^l fadfaB 4* Bikyd ik putfK 
■ iftlllMHu tidily d^ba^ i-iHll 
4 ^ H>«‘>P"F^1'W P* P‘B b‘ ll 

Bifiiya. PBVM bm^ bJ J— t r-r.i-.TXB . -■ 

bidb hi iify^LTTM iM^bf cduk My -*|-^ 
ll btfbfa Fv »''*v|Tf^ii 'Cjoapni dn r^ 4 }H ^yi 


rl 'bk j i y ik^ ii T i*lki>i4yi4rt i i iL 





iHpIlf ^bblk HblQil 1 m 

jLiMl'JBr# Bid HirrHiHPC Mrferr 

iHibliq. 

B^UilBPlE prapiHI IIwIbI J kBi 

priDribpk 111 liUiriUriH. 

I rf Bdas hf 4w U&BnB H^r^ui k ■“ 

HBI Ei^^faBlk^lk kl idlBIlB ^BBI^II 

lfai:AdL^BfrkAB.iy k^BJ Cdef 4 llkjfari HBb iiTtir 

r«F“k- 

Ibrgp^B '4^™ Ifa 

^^dhruinU^ M ifarrfa^iq^q ^ABBir 

KibiMI IfaJ Idrihi k fa^id’ladKafak kjfiil dfa hi 

tv iinidi ii>l tviwiiKcl'hiPH »>biLfev 

mp iBjJ rh^ a^j^Bd^^pm 

J WbbJ hl^^l I '* P Ljp IL-IB- 

I'yMil f 4 MCBC <4 tm Fh AiUHI nhHA 
IB.PBV. »ai|^^|lhpJ|^.B PTVPd^^* 
Ipb fm D^^Bp^ nrfavlq tfl .J pUbiB ^ 


? 
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fiiiLP riii -1 


Mtllir riH 




Cjuwv 

dW 

1^ fMf 

1 itf-paA r m 


1H 

l-u 

MX 

WWATt 

iJi 

I.H 

Ha 

CiPilP 

n*i 

W9 

H-L 

Ib'Mirp^^a 

u? 

nit 

mo 

Mw 

LP^ 

M(M 

•H^ 


iJi 

Uk 

■u 


L\t 

!■» 



iMtf 


^JUn aib bPl'jIMjvlLnr^ 

ll Biba ^ 

"b II pnin^ .J-.l- .^J . 

k IbC^ H t* ~ !■■ ■ ^IrifewJ PdtT ^<lVl K-f«r 
• ^ W^P"Pi ^ Amferi -ipil Ffr*** 

M Jr^ij!.^i -— * Ci-L. — .- 

Ijte-Mrti I U!! :bB A^fwK." 

I^Tifcl ^ 1u ki tapfii \ri KAnnn !■ 

■ dv^ rAn^ vq* nAI 

imm lai» -f|-^ -m lb Uid 

j b- «u|i ■! aJAiuAiub 

HfMtakH 

TAA tan CdNUUhITiCS 


Ik'hvfFT^^cblbv^ffr** It ■?■ talHI 

Ira -n^m b^Biw UaiH« Dbw^r ibb^h 

ftiiM !■ VhU |h>^ mt ka-drJ ib u|yfaki k 

d n ir t ^ li^'i vd -niMP ’^bn 
■*? kw ■Jtifc' 1^ rmar ^fcri w r^"Jw n>xiti 

i:^ h>ikf^a-Kii aOM^ukY TIlM tbd^ ^ 

nch « nBmii*i;M m Mikf k hv -M-ririi ki 

ik* ra BrB a by I a pa jfck ta^waHi riib.a wjj hwi pa* 


(r. .jlMbU M tb ^ ft- ibk^ k. 

'* F P*^! +< na h paaf^. kn 

«.. 1. lb llA b Vmk 


I '< lh?a ■* M h- Hi^ ikn 'Wfus d 





^nd B J Bpraavl b^kj^ B^m aaii i^b d^ii Ju 

^b nbBi l a^B la btUb TiUl b ^A^dB 

Kwb -m- bai^ -fc--- ihl^d-| B UjbB 

M>p«fi AfinUq li IH ikK I p IB|I TIMM 

TV P" ^iF^V ■r^PyioPf ^IP"(I 

h.b ^LUai-^a-.|Bft^ ^^•-pn4-p 

hMd ■■■b» il C^b^ ItfA In'raif i-iUl b i 

\M IH ^/‘mbiMh irvnn-” 1bk pf?F^ ^ ta 

pa B ap^^^Hawaite ib rAn^.-Bvafan ^a 

h 1ml id l|i I a amJikA p llm hilta la 

AU-Bl^iMJ iLLlKIldJ^ Lkb Ib^ ■ — ■ i* 

iHii« rrf^ln* iKkb| ih »l nMq k^n- 


TWLi^a^^ Adtea^^m pvp^BBilb CbpBB^ al 

l>rkiB<ll}CC4k» b4i imuiM k tdfl^ mmmrM\M 

k-ib 

'^^1 ■ ■ ■ ■■■ ■ ■ .^ 
lalBiAb lA pirfMa ad l■^lla■^l iUH^ |*iA Itai 
int{«f: IfiPl^WB *” 

r.iv r”r^ >rrf^alT^*4u a mM.d 

drbaira dM-a^-^B^i^HabbaBiaf ap^i 
llba'iiillB Bflikb. Tb i£AJ bl|'iCtaeUk*Al|^ 

Vdn mw^Vflia hr fiak Inl^wp: u-J 

^flr 1^ ladn Bhaa ntariiq,^JF pd 


hB«BiJiM|fci^M.rii.^ail a|amm bMBjPB 


I- 
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inl’hAuirtdhAL 

Ai Bialri^il JjVi ri ifJjiihj 

rt^wv: »v rh ■nvrai rf^^fv-mrUH! Nil gcMin 

■ ha ^UBBi ar^a^k 

r^hrfii k^ 

AM^ bh hHMkM U ktahtakri A^BiK 

■ bi "m 4t L%»4 Taa> kfl ^b4r 44. Hiin' n Ni rtn 

^ tthiJ b 

BB hJIb I-!---"-^-* \ |.4 ^^b. am bLi 

l*ht IbI VIMII ilitiM^Brf^ Bhinl IfUlJ HU HlU 
B^^inMIT'^'h"* 1^1 t^'hrwa'BW: 


Tki laii»i ^.BwrN ■ .1^ fa b Ui 

bIfaAf bJlb ^ ■•■^ - ■■■ -•■ wwa »■ IA'iBLiM 

MB IV Btfr* IF^BiriP «>4rTKtaBf B'>4 IIBBK 
aktalu^^ B^r h JBB ^^b 

■ bi u HU ■ik k hd UJ b[ 

BtMBfifr rd iW1B4. iH Ih IMd » bTiM BCte 
bif npi-iq 4^-pv^ i4F"f*TH n VBi pv^p* n 
ba ^b bf U 4v Ikbd .ka^a UA wak v LT 4 v 

LdbJ ifaBj U pB« B j ■ ■ *u^P km 

kfliBH IHCJudfbT 1^ BIbI lllfci lUd^dri. 


Ov Ik >ufai bBd -ki Ehaiii ^rb 

b ^irrvdf |«vbf 4 Ifc li BHBkv. h rm ■ B^lr 

In vldvF^ k hHq Hfibkq 

■ k kl ^ — ^ lI^^HBfaB bJ IhfB^^' 

bb blUn llui Ihiilbk n^di r^ llbri bfa 

hBk. H I p^r iMillf. bt<n'BiAn cn|n*i ^ ^ 
L^M ^«= TVI^" ‘P^ •■ rmnwmw p4* tHk 

■ B JaPBr^DE UlBU^MBjfWd^a BBT B I AlBli* 

Cnz lb Libudfiu. 
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iKh. Mu. im. 0i4<4:# Tb Mu b k* U bUM.^ 

ra^ 4^ • k bhM|if 
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b C kvJ bpva lb ^Ua> b Ibr^^HJ 

Tak^ iUf ■" ktf«»4]kl 0«kil JCM- Ivt^Wfa^ 
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b p fi fw^nbra aj b rVd^ b iPl*!* 

i^«4 a ^ radpii k biM 

U I^MBPifaJdAbi b fTVldMfl hjk hUbiJ F l cJiB M 
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aU Band bIbb xb hUp !■ b LBa^bal la hbfaa 
lb -ifMB h^u Li xn II ^m ui ^b THA Ibfa 
IV.I'.M' '^■■’P»'^HKF"ki||B ta 
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lteLlBlllHil..A*EA^P^ kbavbGvVM- 
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Ab^tncf 


T\4J| U-l uAii.ifabw minn-tf 

!*"■, ^ ■• ' -»— H ~k !M.ii^J . pM.TL-u^ k 

^k'*i r'"+T«»w? !h?'iwJ“Hi Skr^i ■ ^ic 


onKpr^pH U ■Eha-aftiHKil 'Era^ hhum il^bkr^**^ bn«dM ■ bp 
■'iU|krik‘|'trinlh*clUkkA lAi^aid b:«i>^JlLb lUk^ ULIf^^ ^bJIb llii«ilJk k 

4^nnbinikn pnAot^wvil Plfrbnm-a^ibvi-Ji^MnJ^J wvpkpri 

Hbnfwra^nHn iMUkciiJkbiki LTpnfi&ifiJ'tM UHvnUi iu&i^bi 

b bpk 

I'l l-fc 


"k *iip^4r^ pifOMiUH bp%dtiibni. ■Kh’te^ptdO'hf^riv L'lmnisaiiHa !'■ 
Jb UAJiVil Fn^ dW^Ukj*^ lb Gklui K^UTHt^ 

^^|;k^«l^^vkr4ii4B vb^ I ra ■■ ■ lii b^ ii iM f J 

k'lJj I k^R Rvrtrti Ki Knb I pj 111 fc"rk pir^^iimb 

rwr^HTB** rTM’MMin'ti ri'<rM bafiiF'b riM^ #kTm tinl‘1 tip 

* — ■ — ' **— — •■ ^ “ k'i i^^iBiiM FB^B Avbn *— ■ — * '~|^*l'^~~ ^tIt* 

^ih IS| P'T^'^P"^ ^ 

■^P" k**. > rfiv ♦^^wrrt i 

TW^,«Hpf^4cibpvv JiIl'm l*b il ■ E-aM.rb«iii*^E-t2l 

^rfTi J^JiLai Ikkak %LC'£.'U-pU |W, K£.rVU J l'aJ«).t^-ij £awbsm J I » k. ■ 

TbB rf f4» >»i BBiAj b BHrbJ ^ ■J b bJ b bB h 

?«kfrimR vmc (fltp-n'ii taK'mi'n'rt-KWTt 


'■W^ 


in P-.v^K*t*npjq^ 
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i«h la lb-all IdU -Haldi 


T ''r. ■iu^.-Mihji mukh nv- ^UlU ■ ^ 

iu n frtllBMi'l Br 

Jh na.^^ nk nwa 

■m«vJr#iiRl r^kvi- h lyitF 

pvu.ia b<y hoiq.iia-^ hPt Mithfcii b 

Ul LbAl ±i£BK^ ‘fla^ baa IMi U 

■ ^-a ■ 4 a^i a Jb l^a- a-^aar d * >^b UI i j i a ia 

iwr iAce 1^! i . f^ MJ i ftmrs m Uf. 

■ Nfcd.DnkuH.Cirat¥ ■■ mrrai ihri 

■~r‘‘f ' nU^ iKW dutu i&lr b 

aJ Ja ^ ^ m Iwm TL ^ 

BPrv. l^'*! ■:^'L ^ ^> l j ^n hsi" k«d 
■•1^ ljka^4Kfe itiMi HI ■ i fema Bcmlfl 
[WifiJi li M klllMaadi b UwA. kArk 

Him rH, ^kJiiUh ^^a a a^ yw 

■ ■fcr-rvidim lb iM UI m n rwB4i d- 

TH l^plin JuVf lb pirujy AV^b^VHI^K 
^ a M aiL ka^a aJ '^a la u ^ 

aJ ia pa^b aaaaa a^aa Ja a* ^ 

rb Wj^ rvTKkdj-HiCT.^ rvi^Aty 

ikJpni^Ua’ibHiHfmtThBdp&iih r^^uli 
i:ia'iiMB4fa<<lf Ift^ary^U* lrii|riSl^ 
a^aB-p^aJ ^^aAa iba| lan^ J aaaar 


Ulb tb-l^a d* m kaa laaai ‘ |. ' ^ 
ir^ ^bB pw^ ^-Bv^kn-l vr^n^nll^ 
il^fL-^ni^rrvWl'Miivj Ibipv*#- 


■mJ-BHtfHTXFif wnii ^ Ja r94C^ bd nn^ 

bd bn inbAuid mta tt unu dTib 

^■mtali^Jatf i Bia i baaB^a^TlBaili 

'^'■■mp nprb WT.idPv4v bp.i:4'ni^F*fi' 
MlJypi I m J Ml i MC npkfWA ■ilib’ rw ^ 


^ pna li U I fen »pt Jr idF-rB* 

vtd m ml noi^A H alhB pvrtm.' 
Oxdtm^ ism V Jm b niwd u un- 

pbBiiL-iHl.BlB iBBa^iba ap 

™»r’»**HPT !^ka^ ^ PlV'^n »".a4 
■pm ^fru^l'Af qwn na-kipinii ihJ^ 
kLu AUu^iha^idri inJird AualAl hJiAik 

U'MvJ in l^wf^^am C-vfviiTHr 
i,K44^ IW¥| iba^bf ^vwi 

■^-i-*-*-*'* t--L— J-»— ilsL ^.--i.l . Llii-.. 

^aBaaBaibr^***^"^* J*r'*****^>J*'b 

Hbp^ H kdiaum bCid*! I h#p 

^^^ii i aa 4 bb^i aibLI4k Ua ^rfa. ^aa 
r^iTrAnjR-nwn iviimr^ Ml ud^n^oD 
^lurcH bpl brrferi 1 !»■ H um I Wd ^bY iv- 

mm r^-r«a4i^ib'i^VT*f« "llf"'" H 


« ^|| il l i li' ll l i I' l ^ " i " ■ ' 1 b rThfll^' lf I * i l 111* r la 'H dl 'r' l • ! i ‘i «ia1 t l ~ • dfi 


^^■i-ibP^plwsa n p # ‘ ^ df bui^i » fiiw M h ^ypfj d k i p ! % »■ PaiMBH baw * ■ i 


tHK.i-'W-III^W I HfllMPHH- h 
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I. Char^^ii^ iFi&U.S. Ubor 


I hmr vd ibrtm^ -dKVjn 

■C *M|U^ itMp^ ■ ^ 

I ■— 11 J, I hi hir fV^k A 

^vw rvr ■ rT*"*n n ’^Kp nn I? 'k- 
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I?? V? I'l nJ^ '*ltit ■« 

V^ni itiTfi Air t« 40 ftnhi ha ib 
iMXf £4 wwi w tj bn. b’n VMff, ib 
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n p^v*. T pF- 

i .yj Bz bi sbiiad ihfHi; 
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. ■•'k! br N 

p>i rfifwif r|i avJi'i* pin~Mrilnriir^A Fmm 

■ h rMknkJhM^ftBkh |M ULri'!'|HiBridi'V^ 

— fb;^— . ■ B— 1^1 >> 

^n^'.Pl+ii-'i" thr hrbriT.hPV '“iiipvs n 
'b hHOin irj ppaBP.raJj brmilwi'tiiK 
— l4«i^ 

■■fb f ■i — ^. bi- J mi— 

hiJrhirwrT ^hjjH Bib b umihfi ifc1#jiv 

bnL— iiA^l^iilb 

wt^iwq.iNT**nf:ijnpt4?nFP ^rkpriHii- 

^ndb Ihb. — ^"j*' * *r 

IMldE^UdlUimib lapiiilllUk IL 

l^npi^ 'nnl t* rrp^fn'fn rm.ib* 

rrmpf tfiiBAih’i-taifeM c4 rK(4cfwci bi ■> 

^■— d. T^h ■■*■■■-* 

• 'k ■^". J ^'■p.i<B| ^.dl rf 

ptFABH ±qjyiaBL''P+:Cml kITTbtUIO^ 


ibivm^HjIiviib mu ii—l m^r^W 

mavJnp< ■ mp^nr * 1 iJ« l^^pa 

IT rTTMih’HBif IW« bJ J 10 1 1, CphoJ B£ HUM 
L-i-t.-li-i j Y k«^>« irkbk<OHM 

Km' Mt bpi im f! i% 

iBM ^ ii (^cnpnJ n Ai ih^v mn.^ 
LMB^L^bM UUi h^M Aid 

hi BOM Ki 4r f«i map. np-hvai w4 an- 
FAfMi ’Mn rxB b«d v#1 1 b bHUi c^di. 

Tlu 1^— aJ’^i ^1— k U knr Jb^I A Irani 

frw. ^I'k l«\ ^n 

^ bn 1 4HL« ■ Ar t4 ■■•it«i 

hN«i I bn ^ Ac- bi ■ i Adw. ■ ^ Bi^adi d 

ul-ik— BUTTf dukf MkUB k Tlod 

■ ^bwi (ViB^ri In- ■ kn wm 

Tn’bv'b iFd^ tukF ■^mwmadrapk^- 
IHI BCMIjbtfl Au iTflC 11^ IVtbL Aui 
ih^brA^i^— i ^jt^ du — ih^ij 

m pk ——T ^ih-ll:^ Uwi ■■rUr-B 

rvcason 
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Mi b I I^U-Ih 


nm £ 


1 m 'Jv]H II rnn l^ivv^ ^ 
IWQl uh bi ^ ni lUMH-r^rui 

■kLI^ J Iteb^l emJi 


^ H !J 1 1 FJ ■ '.' I I'^h' W.¥ 

nwtbriHFiirpib4ii'^^'«i hpvnfiita K4Ca. 

lMi 1 hM>iXf*M rdMiU#riiaViW|MLMHI'J dto 


ir 0<7V in vri wn mbFT n Rnc UKSficTMP. 

PI BL Tl^ a^FM tu. bn |j 'id pM. n 

Idia ■IfbjMiJ iMn im 
PB^ parra pfppy faim 

Tianaum piIm iliaiblia Lijwq bviE«- 

U Jtlii^fAdAiLikb Uadaifiai 


1 : TWttPh Im n v^wn Mm rate pp~ 
il^ua ^ 'nnw -teup^br lb 

Irjf^ ItadU £d‘l 4 U dvud^lfjpd lUU 

I. TkrMiriia^;hfKnPi«ki.p»b«iManK 

hmri hH bwi BBPd bf ri bA hoa. «b- 


*• I h m I m ■ ■ ■ Mid, 

■irmrcii-JiPi p 4 |«ii wii H?^iI« 14 I' 

aaffifiq'hriA 

i. ^■^^(A 4 MMM ^MBMUMlMld^l^Wl- 

■ f ■ i^Mi laMma 

Bib 4 iaraC'H'HBirTari nbrriaii&nicMi 


hra'b *4 ■> 

rM HfVd dPkiBpcjiM ri ria UjL ybcH aaWt 
iM^bf ■ mmLm lb id di ^ jl^ 

if^ M™- .town p-*^ i 4 Tb 

1 ^ MF^L ■■iLiJMl r ih 

tall bd da.fviSBi ail^mb^'b^v n^i 

Kc-ib u^diaJ J^om. a 

■nriibiaip. wri i ff+.nrn d ih vf^mwr; -ri* 
buBMi 1 ^ b ri i^lnaV'XiB^taia a 4 Al d I hMi 
hba ■■— n tav 4 i J^pi 

PPMI Jv I p ■ I ■ ^ ■ ■ 4 ^^ HipB^JpIvd 

HaH^BJlUpnfn raiitaivuJha- 4 taB anw 

tapB kklii^ bftJpd ^ikak df uafdiVf iCMbr 
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*■9 iMi^ginca. Et rum. cwm ■<^rt« boi 

JaM-Un L-fltti m ikf ■■»- 

kn Ipl H bI ^ ^ 

'fta avrq LM > pi f ■ ■■d.^.n 
■ icfu:kf 'w- dm hfcv iwbi u^rs* l*kf 
^ iKi ta KBnwt^ttd: pd-mi 

Airtah bn ■■ In 

■! ■MlIK^P'.IJIIILiP'. 

VTi a u^-b'i* ■ L Hran ird maoni be- 

tillhf ErfiMIJII fcii riJWdi' UL«iU 


■F"r‘ 


I ■■■ ■'■ a ^ ii 


•n* ri dR paim’i -.ttbI u-- Lf. mv 
vui lii Mfe d nctoiHT itikii rni ihM 
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iteana BtnamHi.m tvp Bifm knrAiwi 

H4iikflf dE:v flHPJWu«ir>ivrf? p?^ Ui 
U^rmbi Bi lU kn i n- ^M i nap l uy i T N w d 
Ml !■! -■pSf^BAa-B’i KHtiri nUBM-tBU* 
ini^n .^1 IbdiA ■ 

IF*F kvjn ■ ^ *4"^^ 

AotIA B ilk '37X11 Ml PCPVL 

IK pvi- ^ " -'■■■• — ■ tr*'" m^HThr^ b 

^bi ^ n ■ ^m 

n htewavtn ^irtirin- 

fd-c^frin ad m ^n. pHHku. 

bJ Li i^if 
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bp ibi Li um i n b I?'' 

%M dTilU EE- pah^ iwponfl' Aid pUHl 


Inym ftn p4p h v U h m. i *r H mw 




ku 4 p'^WE Kbon todv 

pmu EinAa Aiin. H ■ Duifiikp dTU BM ■ tdi 
i/tnAb ■.li I I .1 ^1 ha, 
■•r^'^^flr*! ftw 

nTTBdwiiMii ■■iii| II Miihii lifbid evv^' 
I'Ji'dtnjMi.a I LMdilpEdJ jaainp. 


nwr.^pnvT^'^ vix'^'hr 

^Ih p^BATAdTri If Tilt Kllli Hj 4 «apfiai 
±JW 4 A^ik-piM 


rbi U1 pif VI iip 4 ip r ^ I. p 
kiBd ta Kf-kfn nl b« riM^«yfeE 

u Laa. Jl taka ■ Hd <^1 


Hf n is ^^Tv>n ' ■*«¥ 

ksb lBili ■ H ppHM ripnvuj uia^ p u 
a U ^aA iJllI BavJL lb liiitei 

d ^laaa la^aJ I^ la ^ r^kik aaa 

l*TP TPWFKT ^ ^ FWrW ^ rf 1^ “.'Ah 


AipMUH^i itCii uha ■Hfjknd nAa> hm 
ffci Jiid EdM Lbii Sod^tdCA B lAAdraa UUr b 


it.m±i^in hPIF-cb^Tpr^n th f i iw ilpn 

l|^^B TId ^dmJ paaiaari l^a^^aJ 

"^■V|l¥*l-1 llMlip «plf1|pM 

Ff mtra. ml iQm nrfH'B ip fiwn ib 
^unnc-lihi p^n h^n^Haui^ii 
pm La^ kiMMif/iadAi'P. laikaa 

Ji 

L&i laad hn^ iid ShAnn^ U, pt«d^ bAtaA 

a aa ■■■ Miad ‘idl kdiJAadr kti h ■ 
"»JT^Tr piipi^i’^pa x ll|«p,^rraaV 4 "- 
NM pfatnox bi ■ hiEmarrirdn^^’kiipn^ 


g pro a vntfl pvrvkp '■s-ik 
I'l nHOL r^wiBAU pii BAtm tw*^4» 
UBi eM ta^ lr^»kU 

**l'^P**1^l ^FI IIF'JI P F* 

ipji^ikp^wjhiHj btbprBEkp^bm hhi 

OThi^AU ladiA TT'd Hi ■ liii A r^|d lA^iAari 

la^a ^a aabn aa Jaa ^^a bba 

N^mppJl■«l■ i^mprW prr^>p|'iinnn«4mi 

lb rrdfckV b Ad ^14 If hi 

a«4,aildiJhlfe^ri'Ba^^lCuk hd alAAa 
Mml b b^bfa^B la^a I.IS .^C.— 

CDtpiIQi pvd Eh^tpt^ 

H’m BU iJiliil^ ■ UmdA lll^ d^ ^ 

rian^p I hw p ■ h; a Ma j^a 

■ rAjhiI ih pn ^ rpirrt q^4tfnn ri 
mm Pl "lip jaJ ulrp nbrx. ich b iisrput 
^ ■ uUa 

v^rn ■mil ■■ 


EM^A^owwiib- imippf lUmtPA. bHd hbv 
AN L^ dA AN^lff d^ NaBuPaift ilafVA^ 
aaq ib^^-^aBa a'l^aiia i i a 
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■ lupt •J^IIAAiinkfbfpifllll IWphYlJi 
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m ^pTv^vdlir^vaa ark aJ av^ 
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MvM-VHi ItaL hM UiMilbl^ 




Titj !klc TT?t nv Tiki nw TfWi 'H TTi» rw4 TUI inv joa Mti* jw 


Iwrwb 

-UW- ^ mm^ 1^ dl a wiki. UT d 

d" ^ !■■! rf^ 

p&fTK wt U4- HU ki m ■'^n 

■ H Wlfc^ btMiC BMB. UV^Ffe ^HTlJ MM 
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■ wrh^ * * i U 

urn— >ttvFa •Iw vhmd ikr nd jnl 
-d <it4 >+np. hif-d kM vifn 
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JU. riikt^pcsdiL ^u-Afi hM im bMi mm 
MB hHk->9l9JL ?u nfe id h^iu 

iMMlMmik •Hdli HiUi ■■■ ■ -■ - -»»-i 

■.^Ii. lh.»ii1i4i:in4rii^Nn-.W«7i|uih 

vdUR4tliM 3*1 q-K-I': Lifp^m JEjikor 

jnu- Td. Hfip wdp bu-dtj M i¥M ~~(r" 
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llal^bi IrhIMIkhliIHU ilalHkBvIikJMil 


tm MK>.-i9l n hmt Km h 5i::| JI ■ Miwki- 
du. ‘TIa Miup MdJ’i !lu^ iu lb Min 
■T » tn-'.ii nA 

hMrtM'i Ita'nr^Bib^'^ l^pvmvi;m#wi 
B|Lrri9i Diifa p^vTTlnri kYi tnij-r 
4jifeikii thui h bi L'J Cou tiMiA" 

f>F I • I 4i . i n# iH^^i ip. 

yi imr^jvinp -^hrif^fi iiiwhlyiyn 

1 *" y'Q^^^iy 

h ai M ■^■’i ilwi ■■ ball J ■ ■ 

ipnrwv UlpfO^n 

4«iM(kiMii HfteTi jyf^iBiB^iiTi I n^n' 
Avv** witi MTW^lTwr^Vta uiiMlm ■ m- 
wr^ ■■ bBlhM ^ 

'tp --M' m 4^T ■'ihlf TITTUP' v^|> 

TlBinHiTilrhrLpw rrp bm M hhj KktaJIK 

MMlm. rji.-.!^ ^..I FuJ— 

*W^ hW« 

I y **9^ll|i^llHI 
HI ly*^ lAxid am biwir. ir;^ uJ »t4- w 
4.k, m/xli y h4U mJm Liy mAJI 

■ — . ■ p 


lUmnnkHiarM t«a twK u. hh'M' 

Ld itwhkUrAAiiun 

brinr ifiF^^vn n^ri Ir^ ^ 

■ 1^^ i?i •■■ !■ ■l 30I? ty irv^. fpra- 

rM#i' rai iirJ U af^Htaub'iBi twj lyuiu 

tbi. 

TfUi^THd idTMM ■ lb P4np Inm ^im- 
MfJd^ayi.ib e^bjCiFhuJ by HituiM* i^ 
U1 bi y^m I ^ma mi ^ ■ ki k ra n ■ 

1 1 •VKi It f*mfi 'bnm iri ■n*r^;»fF' 4 j 
TrillfliU iMk bridCMM IFfMJ ^’i4' 
rdKWvi Hbui^bTiVifcMi^i aiUTiy^LiJ 


LWri is IPfe. pavn-ri bi b n ta UtHri 
lyin iplhJ Aj ■ h^L tm idibi il 

11 nrm rbwf it LM.4.WP 

iftrnia An4'paic4i ri w n wi f ^Tllfc^ u ihi 

■ - ■l.‘- ■ .1. . ^I. 1. L ,B 

^■“|I r* rp! ■i^n^ sil ■TT’Anti 


□ mtnfi-tf BnwALi 

|n riv ihIi r^ rb Jw Xbhi^ 

Ul Nqttti **1 irv3?^Tfci 

piul kn ■ ut-ta 

UldiMbB u Jbteb. Ir 
M ■ IPWibl XlP«l j 
Ti!<ib-in*n«l>.*^ 11 pninippr«n*i "ti^ 
■p "i w inj IP niki iEFImj> ^ iXWbfT It#^. 
*mi.ii n ^trwj^ -■■i-ibiu-k-.^i ■» JMJ», 

kX^Hi y* ^ n^i ^1 

Uvpt^wn-ri'Lt^ jim 

lb ll Odyka ka 

P« IJl b* ip y J l'■W'■• 1^ 11 I*" V P 

Pifhcl IT.l "Mb h mi. kja y ^p iMPtl 11 "ipta- 

ky ■■ riv^ad.irpn: l.L A'Cioth kvim^ 


Eiltfidvd D ■' ■ L L Pii^ara 

TV in [■■■ J ■■ IB ^ M J b 

iiTTf wrm. ^ be rp?tal Xpppjh 
i^TT i*# pu !ul naar. hymai 

tm^ 

• •Ktj k1 bnpi m *!m ^pbIi]|I^ji (1 
Aiuid'b bn npnrrwaei d LI in 
lHiribddMb^.U I T^. •“I'dcny MbYiil j J f fWJi J 
|Ti| pm 

■b nMnn ■ i hh^ nci 

di nf^ LT fbiTifn rntiiai Hmir 

im^Jm Jb^bJ bi 
1 ay bill 

lifvibii-lFidcT^Klbmni^BK^tvifiHi Ann 


• ■ ^bkaaK*!- b^ 


in p<^p>Hnpji^ 



I 


0 - 

mi 


U ^ iL ud ■ ^ , U I i .4 L* 

k«..kk»lil ■ ■ ^ 

"■►.M Kh" lifr. 

■ Rli'Jkxmtih pwR 4 i H'nidu m i IikUm T 
^UMi ri-^Ul SfijjliKHlb^ShrL^kkMi^.iy lita 

■Ti'^F^rin'hnTC hil'ri #k U. k k 

IfB&iAlTdH fM rt^i '* 

n 'k pi^N' a ik HI r»ip^. 
iK ik 

p^And «i E»tJi-:I h-iuli ir>« ^ ■ rw 

■dUMU.jy krU± ^ L .... . 1 .^ ^gsi_| 

■ wm w^mwt LTI ^ ‘^vpawr 

KvU ^’luq+.iP.Ti Ca^naPTiirripm Ikt 
riv RKhb riv OKkfil urdd l-indi F'^fna ha 

piM^ ■ mbi >d^a id kj 1 ^‘^^|— ' 

^ha I ii^ 


■ bL-gll-^.^. .l-^_^ r, 

■■p . r^—' i' ■ ~ 

nTT.'knPi 

Ul rfqna TIih vcpswf pniTiai hM pmr 
If^Bdflrbaiiri iU^akl 

aBLiri* iMa^ i i k i l l Xn ^ nJ^^iarLf^ UL 

■ — ^ bl bfltft A|ii4IMKllH lflEHf>J.CWll. 

■kiritaiVLI ^ I— ■— ' ■»■■>— I ti 

rv*Tikn%« •a<i"f.""i"H*«W'a a 

hni FETigUI 

LTI ■ bwnal br ■ nH^^^va J la^aJ 

FlU •! 3 R 1 hnva ih h 4 r 4 7 ^^ di ■- 
■Mia teMH- bl WLDUry bf Ikbd AdrUi 
emi^Hi. li a^Makt lb LH |«4iH 
a-J’^TT ik" 

tab hufen R^andKirMi brwaiij rvrrw 


H-Jd .ai ii'pi 
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» #11 npJr 1.1 ■nr#t]i pri ■ itai 

V^h. MihJ ^ diM ^4 

1 ^ _ iri* ■• l^mt^ 4 m 

4iiwb< Ibn?# rP'pn ^.'rwnp^ ^4 tiJ 'san bh 
wi n pimv:44^ kf prim.iVnKwwi ■■ 
pim ri ruuri ^ riiy lOflkU 

Ul pf « mmmi 1^ I’.m^^tmm i|(nh \wmi 

rr wfr 


ITw ^ ^ I k> ^ 

w 1 k ^ 9 1 1 pmn n 'k 

ha r.iS0i ■! BUI ^UT k!i < 3N M npM *>■ cn bkf 
hiH r nil l inilrpiii ' Eaih^iiMipi^iihi lu 

ikiU 4 lVri^ 4 »-ih._'.. ^Slr^Om^ . 
■uhlkTHf ^vpy^l! IV ll*! * PM'VP TT^ 
Ch ULoAff #■ likaH nmiumOJ^ 
aikrilk kdbrdLAhmy. 

■hf ■>ra^fdv#nriapY«s 


71 .-. k^i-l_. U i • • . im PVTA »-- * 1 - 

^ ‘ t 

PI a 1 ^#^. kpmi^ibH Iw 
IZ pu. nl IPT 7 . "ta hw riHl 

KNM kafi. #■ «i 4 l taU Pi b Ilk hkHteJ 

IMEi n^J. ifa 

twc i?nu(POa ^^pvii» r< JM ri IK?, i 
Z! pakhkJtn'a^k Hp 

'■ *■ '\-- — ik^ML-l 


r #■• HD hi -np tm m iteiAic-S-H M ik 
^ ikiuJ M ruh ta Ul rut ibA. irtia 

ia^nJ'h^ bJ^vri.H | ■ 1 1 in ■ ..Ipwm 

ivK lapai'^mrH'i^a-TWTTnlr'vTrtl' 

kihJ* I H lABilur e- u ktai- 

d d* — l*^ — ‘- a^lH H.. .:r^ b 

^ Hip I V n ra 4 r If ^ I ^ T 1 inJ n W 

pi iipa ki Pl'kili rmk i Bhiiii tek 


^lorpn#! —■cin iT hm ■ aH^mil 
* Jjh da kk J & FUTAu 

■f "IfJ "."iH TdKT'tT Hp".am riPIR ^ ik «1 
IMrr dv 9 PWKHUTwm.dx rimacrrwn b>r 

k Ulni akm . ■Hf ft ^m I n Lsn kri 

•JkF "1 Ump* p m m fciird 
■Pip bui imhi d ■ ifwi nai pvfmarL 

ud p*¥idiaida^ J muuM kiibifiia 


!Mb" n.'vj pndnm- m ikr Nn 

Uki* ailjXC^ k i£M pnpUL H in Atri^Mi 
vipb^d FJHI. buHi^b hdi nil IN# In Ip 
l.iTd^ Al. m -»--„ — ■■■■ ThL. pif H. ai 
•Na "ip Kp 47<!0H^. «+jww 

iKB iu luk# htN M bf £ii hkalpm- 

ttUd.TWUiha Mb da hi^.U baNk b. 

rihbhbab rkbHrFnin^iUMHidj-;da^k« 
i12r.m Nki ip. i j . Mdi hj- 

Mi i^biiBkCrf^ K^itncTiU^i.'WOLDr- 
^fm ilJi.h 3 ^ ‘ — iUi,:i^ Ud^ 

lU^airll^ K^-d l-bn. ib+piA L^ [U- 
|PI«PP* ^1 nK".kH^T*TT»P'Bn*+ 

vip hH hi il FJ LI prifna Fll.m 

F.bJ ^ W a Ul 

ru:^iBHi#a vr L^tiumi. nnd n- 
pHWKi nrpA dm dtm. ^ tWif^m ■!44ttN b-t t 
1 . lUriUi Jak ^h. AlU da ^aUr 

I pa I ■ -V rwTw;i 4 w^ i:Ba nfWTpr** r«rp 

■Jbnr Hwii. *i 4 r rm rpn-.^ar mcp^n'^ 


pn~m a 'br Ittach >4 I ■> pTriri a 
UuM Ffiff-ftii’ hatkauM ht> inbp U wd 
iU.L^Ni LA ^NaHi, I 


■id llkvfc Ikid km pvnp rm mt 
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fillallkn aMhitihal vtBbv.1 irih Im lib-a!! IdU -UbI^i -Bvi^Hil 





LA .ad IJ piKU irJ rtnM pu#'iA-ArbaH^ 

4h^.^ 1^ lU m I. 

m^rn. iJ vwi id TWrnv^^ m im 

pi r^^vi pI "J i^r 'FI '■ 

SiOAa^MhildLhptUyni LTI^MA MtHid'diIlp 

■ m Bi^ rLfSHBr^.^ 

ta LilpT^iJH R'nnvGiK^kaf vri^onB^m 
B«#Wiri ifld Hjril ^4ftPH ipM lb rwfe dI Ifa 

kHl^a^Bl^ri I 'Hi bJ Q m 1^ d^ik L 

■■bi.H ot'ifT hain. rwpJirtr PT#<r 


b I^Mfl a pkrhl- 

bX . , Jm. 

sT-'"i*-“^ p^vImpr^.iinFB iWI 

A14H^ HU. piJE^iPtr b ib« ^'*— tm Ymlf 

Bii^ ^Jr—iB» 

cnbL FJ I ii<|.Tju ^1 ■.h?r bP. i hK rw • • 
4irkiLa^ LH kMitab bf i^u4A^m 

kdUb«VllM^ -»■— I »«- h^^L^hid.^ 



Hniimil HH- 


II- 
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lit. A Mailer MalL^ovef lor HI 


I ''* nm fnn ita llS Un iwhc tai nw ■> 
Ar KHud ruMfii Aw uyi^^ -diBiaf 

LWJhthi.rT^iri ^tuMJikcitwicMwitvUH 
^fUi 114^* 

■w mrm ^ -■ ■ ■ ■ n k 

Mb. B-ivtn raf pa 4 * 
tmL Thf Mira L'l pcifvi. ■ Igum ih 
hu bwli.-u ti ■ **-r***-* KB^wf bfcC iluH 


bj c^vTon nvq □ rjwMi> 
ialkuilll iBiJfHLll b m AfW- d b- 
■M 14 ^ *» w h ■ 

■i^p •^.■" PS ISP' ^ ^ b 

d k^dk” iVmi ivmH putHi 

nriB| Uf- Ikiafe Ar Ai^illiiA df U' 
I»B-I br^ im HiiWwB _ 

pn? ^Mk.brtra^wnii-B tvr^ iFP^'P 
b*d HMitan l^’WIKh 

fim .ab^d Bai^^ Ar hb paBBBB ^bv 

ppb Pk ipp'i •■ ^ 


^1 -ifM lU r£M ikB ^ Bridii IlkL 1^ 
,pwp^ i^Hia wraa ■■■iri' Jh 

•itasmN'ibi rsTV i^l |Vf ^i "iW iftcrai m 
diMw biloi' Biau itii kuc Buin it Ul, i41i 

B4B>m4 H ^ idai 


hNvi F^n# r« ■kr>i' # 1 m 

neb Houvi dh^'p* nna tx hHr nvui <* 

Mil MB^kdil. A 

«lBr— l.p<_ .b .UfMwmww^ J^Hn- 
■ rfsm rrfe m p>."Fk 4 m^wr v<r M? 
teed Ku 1- ■ » # ! MMpM " Tb 

^ «-•■»■— d Ul M^ni ^ b^hB idJ. dfpi 
+*(li»%rpr*p* 
nkM*Ar|HP;fTn hiFAnvn 
fm mm ri’Ln^niRrrHiidjwpiJdajuK 

BBh ra^^B ng J B B-^BBI I 

•nAwT VI h wr f1 iv e^n d c^ >^knm 
I and. ta Bfl^wk 11 wf idAifcii riu m 


vd ib nkn9 k^ok h ■ uaTt. kr 

i hr* hb AjadUa^ db* UfiAlkli M 

Ib^bb kpa ■ kd Phia^B lua^ d Ll| 

«g br^ ■rraikkjBm iwFn^ IW ■i4pv:pji 
d i’PdIWi. !«■■■, t u i.vg d idiBji, Hdlo^i 
pI-hJ^^I Ld ^darlfra ^ 

dd^k ab bU.^, B^Bia^ b- 

riT^^wi lipibiia^ 71 h+i^TB infi| f"'7. i 1 
■Z'lVH 4ii ib«4i 'limnfH n 4 rwb 
d^^miic i*JaJI M idafriJ kb 

[ By iB Bdl b idw arad^ B^bn ^ ^m ^bb. 
IR^D TfJ 'bCI '.■ U dQ ■fTT^I ^ f bfllll 

m ap"i ■ Bi Bkrvap d ib- avn LH 

dBH Bi-^#tiBd ■ — 

|4 pai|BUB< B|IIIIBB| vpl tbag b i4rV*wd 

pWJ: pm vrisi p I apTr- 

iBi ha bte-H. d ri** dmnsi i^paa ib 

Imih dika 

Tkr Sh"iq ■ ■ ■rahw d bi iiMiat 

rki*3¥Hi Ln^fBflB riiBiiltrnMdriUMifd 
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illBlIbv aMhalMal vnbv.1 irih Im Ib-ali IdU -UbI^i -BviA^wiI 


iTTnM »#?w4 ^vdw M KkiUL 4^ 

ri Bii^ h |dC4^ j* hd AiJutkJ ri J Afkaiul 


4«iHiQmjTH'in«dii itsrrai c4thi M«iC 
u b dMU d!^ -^Any. Kf L'I 


S w qw n 4«t Fkik* 

hUi 


l*ibw^^Hy hi :b¥ 1 hi t, iWiHn mi 

■ rw fi '■^wH ^1 • ptti w 

null AMvn^ ikiH ‘rfairir Rm« hm -litos- 

l^^rikad ikJVd 


yiw^Annk 


(wd 4ii^drwBfrini^pn l.rvpMibrayv 
■.ih rdhkniri*.iupmdi y hm 

■uhmJ Ruink^ r.-j-d lub rouki^ 


dki iW- ^ ■ [^ .— 4*1 i/m I 

(If nntFilT n**! riFV^ 

PcA fcfir ■■ n crq^jJ>±Bam d Aa MmJ 

ikt^m W. r^ML J^i h'llL^^f^ 


ma ■_! *w rimL [kiH hdi raaJ nii hii' TffM 
M ri. ..i Uri J 

«".?.'.p#.-k#i4 ^+f 

liLikaidtE i±^Hnd. femd. iblui^ri tr 
b Uihd AlAu^ ikiP idTri u mU^ 

^ ».! i;^ iw r_ yin - u-Ab. 

k^B AK i'.MPJP bl ^S4?y ^BP^L ■■ 

nriVEBd ifc« rAi^fVi am bum ibi hM^kiyt 
^U.liyi m LI fm^^,m4. ■■ ■• -. 

^^♦B. ppl "■ TM ^T 

■.'•F^TB- I lLifeld>B^ i^llaU. |r*YV ihc IvJk 
mi fmiBBi imc kJ 

fcihMBlq nh ^ridUdl^ dbU 

^di B^pi^^bhr Ira 

Av nai?iHHn'i»J tami^'hii HBini ^i 


.UiT>?7m.ib RHk-d ita--B^rBn ai prA<- 
1*4 Mwa y ft' U pK^Tiat i^i iMlm 

nhiiB hJIv—^I buk Lu ^Blvid^n 

IW mi »J PI- 

.ME^BI# IHh bn bWBh BBC MSy LllfW 
ftM fcd^d Adi AiMYWiilbld’idilBTAi'yy h^bl 

■■41 I B« ■ ■ ^BiyBBr^B yj— 


hyjbBU-HhfiaiMifmiky'-AMfiii nIu nu 
B_k ■• bLJ — 

[FFT^Fi 1^ ■ P 

nak n hA^vtr^nfn ri ibi 
. Fm^j »m^ didk 

■ "■pip* 

^WiitfKlrB'' 


.*■ H IhbJ ^By^k— ny bd 4 b 44a I faddh^B ri 

—»■■■- ■ ' ■ . ' T ^-j-l--!- 

^4n ■'kiBWb IF* ^fI n ip1 I^ ^htpy^ 

dHF«iTH YTb^idi lb rf4mii4w4H 

m 9vbp4n Aai?BCFBF4 kriTFBBiprdvAik 
■TM Ad pi Ibraoipbi Bb4u ^wan imot » 

■ ■ . . -n . ^ j L ..j. ■ ■... . 

i^^Fwpn. b 4 p^^nHb 

i^F4irpp 

4Mrr4.CTVc MnBri^' tahif Ax 'kHTBah 


u 

II 



ir 


HnilWP HH- 
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vfabml IM Ikhli IHU ililHf nLk<dll 


« 4( II hn> iKNr4iii wa^i 

in- ■'■1 fB'Jiiai 4lU' 

ihI |Ha^ dl ■n^itr 

iwfv • n? ihr mn 

I ICdUUM' UasaUT 

I h ■ hA id* BaHnaf r4^da|’i^H^ ■fai it | 
icilP pan-'v^p^p ■’-Kaf? Kpa"vi Ir^pr^ 
4K vfe rid IL im > ■ WTHifr 

n B^dlnadU^dMu 

1 tnM main n ifc bhT ^n*. 

rtvindd^lHiii^iniaLiihiij^fa 
B-f^M b bwbik^ iii^ hri% ihimJ d ib 

la B^b^UbB ^vkn bb^. 


lamn«j Ehb AuboiIM wHi 

'tH lid j p w ayin* 


fcJliiiiaPrfBII 
rf— ^1 >■ 

■iiB 

hHUBHIdU 

C-« WM# 

HJ^v 

I'M mjn 

ipj 




ol IdhATflfll *44lt'Hr«l|P TlUi KpwiAN ki^ 
^irfdiBMH Sr lUB^itor^BdAui n aib 


kH j w,pdm rd iha huil I'lb ■cAbi 

fc— ■*»• — » -1-^1* ^ LJl ilvi.da'i B^pteBd^k^ika 

pwH Bi pd 1 1 H bJ M ateB J ^m ■ I ^ rp r, d^ 

iwii i^4ii(r^ hnvfn*^m raniBib 

Uvdn 

J daadlWBTA^BBdiWvfABBlIllLB 

•.diBi Uv Birtn.jcnMYi kr IkioqiB 4<^ 

IR HJllBSp^^^X ^it. 

Tla^Bkr^^H^.^fBJfci[^alJBukjd^ ib^^ 

^rmw ^/Irr d* LI 'pi.ipai P*»^ 

in •ii^p+d II nnw ib imahn ad Am # b^ 

m^irrihl Uiu H IVMTb HdidBB 4^lfi 

AjdAb AMBB^Brd BBh|pi^B 

B fi nBir<ib ud~irMlriii)Bil:i tb^hmbn 

M|"'"P » F- RBBfl B fl.B^BI lH^ rv 

rtili B v mHNbk EhfHW In dw rt*^(w bk’p 

imJJtefi. 

UMikUkmJBd niillMI rr Bilrtl lad^ 

« PvbRbiinklivt-nn^mkil^lkBBTr 
^■^ktunsBuii^lduiidf bn ftd-dufc, 


m Dmk^dmM n^ B-4Bin bvm It,^ibI 
I^AdiJ tBdLL ^bb 

n^ r^AIV^ dv fBf ^B M rrdin m 

iiAnBirtRrTriia.LikVp*i BHi^i^Tmi 
vdl LHbl^VriJ BdBfdCfBIIX 

B F^^djB^^^^nBMkdB^B^BB biSa^b 

■ lljI^Wh 

fl PE lb dlidJdJ IM^ -Ebl^h ^ tm ibjp kB 

luv'.BiU’A'^Tra '■i^n n 

B VyalB^daiB.iBpadiiBi%aiH-^^"^ 

karB Ikwndi 

HviBdrj|iinil^ViH9iinnl>B>krpinl*^ 
^iP*v HHb b pw oL ba h 1 1 k«a 4VTBd r H Ihi 
B ilB>i I di*! Bnft d] JWb b Pi IT 'd'JTB'i I M ^'iPM d 
^■bdaa dv n VB h idv 

-iiVAiiralB-ATir^ 

pt.^'kiwdBBiAdaimbiiil bnku»ippiiri 

iblab la«J ■ iBU b I d k«di. ^ kv 

Lb|^*»¥"Iw P?d ■ «■-■ kfKp- 

rBEiL u4ffenkTTi|a'^ilQa^#i|»xlAB'raAn 
■■■“^•^ ■** B^ nxn hibkii kHld’^^an £i 
■dBlB^idiairtBkpUPpriBk drbd~i 

m ABsbilB rtlP*B9if kr -J^mAiPi- >nw il 

BUK. 


in p-.vm<*i*npjq4B 
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illalhn BMhB»4k 

■ 1 Bmbv.! ihh Im IAbbIi IdU -lliildi wi^ml 

ukri 

CutntH 4l CciD AwctamJwMi kKJiBiq tki l^ifiKHWK 1 ih 




4pn^i 

■HW+? 

wau 

lUiU fm hb^B 

fiK-Hi H Pb*vi 

biMrtWI 

iMMW 

dn^'B liiHH 





I Ekhiu b n.TiLta^ bu. m u 

ihbiWLI 

iwr* Jip W^mrup’ 

mfliii M iiniii%i^iiBii r—Tf Jw'trrrti ~i^p 

^ u a:4 uU l« Lb m1 bi 

VJ r«.n *** ^ 

rwTT ■i rt ij^T*pin^f¥T*w ‘^■varrw 
MT^lib uathw^i^iE-Mfj^f^vMi kB- 

bi r^ haU | ■-** ^ — hi 

i iiM^ Tba 

!■ iJi^i^jm!ii| .Mf.rw- 
tBH ■CftmLl..llllli 

■4 1^ KhA^UhTf IWi 


niprtklra'bihiTyn knsid^dibinriuiub 

^Hibi inMb li M U 

!■■ »mifTfcTp»T « ww» ^ 

Fv4p^ 

hik V nfr r^dtoBS. -afeii #wi irdsat 4jn’i 

ri^l Leg dfMWsB Wt ik^ ^TTU^ k^ 


mI W|n^ll 

hn mv^^imii ■nip.^ i# 


fna^Ti'i^a^b 

iMH nih BJ 


EruM IriKkkHb IvL^rtribulP Ip 
FrtvitB UiBi|>kipmTl J^uqutIb. 
Ikvt_«biik .:. I— 1 ikL 

kUn dri AaiML ndnteL ■ibTf #■ idf ■ 
riiAJb kL^lh ^U Jh ^k^al^mk'BP 
■.lama^H d jtWI | v epaic 


■ Irfi^ liiliMidaka Bib^^lMapi, 
bnJia fcd I Jh |mrmfui. 

n*iV '^ip^p^wt' ip hi 'kr!*irwiE 
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Biography foe Howard F. Rosen 

Howard Rosen is Executive Director of the Trade Adjustment Assistance Coali- 
tion, which he established in 2002. The Coalition advocates on behalf of workers, 
farmers and fishermen, firms and communities adversely affected by changes in 
international trade and investment. Rosen assisted in drafting provisions, included 
in the Trade Act of 2002, which significantly reformed and expanded the Trade Ad- 
justment Assistance program. 

Rosen also currently serves as a Visiting Fellow at the Peterson Institute for 
International Economics. He previously served as Minority Staff Director of the 
Congressional Joint Economic Committee, and Executive Director of the Competi- 
tiveness Policy Council. Prior to that he was Research Associate and later Assistant 
Director of the Institute for International Economics, and an economist in the Re- 
search Department of the Bank of Israel in Jerusalem and in the Bureau of Inter- 
national Labor Affairs in the US Department of Labor. He has consulted to the Sen- 
ate Finance Committee, the Agency for International Development, the Inter-Amer- 
ican Development Bank, the United Nations Conference on Trade and Development, 
the Business Roundtable and Data Resources, Inc. 

Mr. Rosen received his BA and MA in economics from the George Washington 
University, where he concentrated on international economics. 

Chairman Miller. Thank you, Mr. Rosen. 

Ms. Moore. 

STATEMENT OF MS. JEANIE MOORE, VICE PRESIDENT, CON- 
TINUING EDUCATION PROGRAMS, ROWAN-CABARRUS COM- 
MUNITY COLLEGE, SALISBURY, NORTH CAROLINA 

Ms. Moore. Yes. Congressman Miller and Committee, thank you 
very much for inviting me here today to share the story of our com- 
munity in Kannapolis, North Carolina. 

Kannapolis, North Carolina, was the home of Pillowtex Corpora- 
tion, formerly Fieldcrest Cannon and Cannon Mills, which was the 
renowned manufacturer of Cannon towels and sheets. The 116- 
year-old textile operation occupied over nine million square feet of 
space in downtown, in the heart of the Kannapolis community. In 
2003, the company was plagued with periodic layoffs, bankruptcy 
rumors, and an uncertain future. Over 4,000 of our area residents 
were employed by the textile giant. 

This company closed in July of 2003. We were faced at the com- 
munity college with dealing with a very unique workforce. Forty- 
six percent did not have a high school credential, and the average 
age was 46. There were multi-generational job losses within fami- 
lies. They had limited transportation, they were psychologically 
and physically immobile, and the social and economic structure of 
their community had been completely dismantled. As of September 
of 2003, 42.5 percent were behind in their rent or house and mort- 
gage payments, and 10.6 percent had already gotten foreclosure no- 
tices. Approximately 93 percent had no ability to afford to get 
health insurance. 

Our local community college had multiple challenges in dealing 
with this population. We did receive a national emergency grant 
from the Department of Labor. It was the first of its kind directly 
given to community colleges. The administrative process for that 
grant was not well defined, which caused us some angst. 

Enrollment increases for community colleges in North Carolina 
do not generate additional funding until the year after the enroll- 
ment occurs. So having an influx of workers posed some particular 
economic challenges for us, even with the NEG [National Emer- 
gency Grant] award. There were no funds typically available for 
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new programs and development. These efforts generally are ab- 
sorbed in our annual operating budget. 

The Pillowtex enrollment demand occurred during a time when 
the college was already experiencing significant additional growth, 
simultaneous with our fall registration. Capacity building efforts in 
terms of both facilities and human resources require additional 
time, energy, and dollars that were not well-conceived at that time. 

However, at the end of the project through our fall semester of 
2007, I am happy to report these results. The college provided di- 
rect services to 92 percent of all eligible clients in the service area; 
52 percent of the eligible population enrolled in programs. Among 
the clients the college achieved a 95 percent satisfaction level for 
its services. We did see increased enrollment in trade and technical 
programs which were previously under-enrolled. We did as a col- 
lege create a comprehensive accountability plan, which allowed us 
to track clients and the services that were provided to them. We 
awarded over 447 curriculum certificates, diplomas, and degrees, 
460 continuing education certificates, 259 GEDs. 

There were multiple lessons that were learned through this proc- 
ess. First and foremost, sound decisions regarding training were 
difficult to make because there was an absence of jobs. Decisions 
were made about training during times of great stress; basic life 
needs of housing, substance, and health insurance were a priority 
for the clients. Many enrolled simply to extend unemployment ben- 
efits. Compressed periods of study during a summer term did not 
work well with this population. Having students enroll in remedial 
classes simultaneous with course of study limits opportunity for 
success. 

Displaced workers lacked access and familiarity with technology. 
Many had a significant lack of job-seeking skills. Their wage expec- 
tations were unrealistic based on the skills that they had and the 
jobs that were available. The college adopted an attitude of save 
those who you can, because not everyone could be saved during this 
process. This was the first award directly to our college. I spoke 
earlier about administrative challenges. Our marketing materials 
were geared to young college students, not to adults, and many did 
not see that they fit into our scheme of practice. 

Of course, the TRA [Trade Readjustment Allowances] and legisla- 
tion partners were concerned. There were lessons there. The TRA 
did not support programs of study leading to self-employment, even 
though the local economy offered job opportunities in those areas 
such as real estate, cosmetology. Legislation restrictions regarding 
students enrolled in basic skills and English as a second language, 
there was a 52-week limit. That was not often enough time for stu- 
dents to progress to the levels that they needed to have sustainable 
skills for a new job. 

Advising was difficult because the trade legislation was being re- 
written simultaneous with the event, and we had lots of second 
guesses as to what we were to do or not to do. The Employment 
Security Commission definition of employment of $1,000 within one 
quarter does not equal sustainable wages and benefits, and there 
was a mechanism needed for sharing confidential information 
among our National Emergency Grant partners. 
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We move forward to 2008, with what is happening in Kannapolis. 
Kannapolis is now the home of the developing North Carolina Re- 
search Campus (NCRC). The city witnessed the demolition of the 
former Pillowtex site simultaneously with the construction of ma- 
jestic, state-of-the-art research laboratories and facilities. Within 
two years the campus anticipates that there will be over 2,000 re- 
search scientists and technicians employed in these early buildings. 
By 2032, the region is expected to realize over 37,450 jobs related 
to this project. 

The project is the dream of Mr. David H. Murdock, the former 
owner of Fieldcrest Cannon, who is also owner of Dole Foods Com- 
pany. Mr. Murdock has a long-standing commitment to health and 
welfare of people around the world. After realizing the great poten- 
tial of biotechnology to cure disease and improve health, he dedi- 
cated more than $1 billion of his personal funds to developing this 
campus. His vision is to create a world-class research hub where 
collaborative science will lead the charge for great discoveries in 
nutrition, health, and biotechnology research. The discovery and in- 
novation performed at the NCRC will have a lasting effect on the 
way that the country and the world lives. 

This NCRC project is a product of serendipity for the Kannapolis 
community. Not everyone has a private benefactor with the means 
of Mr. Murdock to come in and invest. It is a product of extraor- 
dinary vision, a unique public-private partnership with Mr. 
Murdock, the State of North Carolina, the North Carolina Univer- 
sity System, the North Carolina Community College System, and 
local government. It is a commitment to collaboration and innova- 
tion by the economic development community, local and regional 
workforce partners, and educational providers K through 16. There 
is a requirement in this project to embrace change, diversity, and 
change the culture, and there is a recognition that the old economy 
is no longer sustainable. 

The characteristics of the project are designed around the prin- 
ciples of math, science, research, discover, and innovation, their 
state-of-the-art facilities and equipment; a community that pro- 
vides infrastructure and amenities to support the concept of live, 
work, and play; collaboration among multiple constituencies; focus 
on health, wellness, and nutrition; an emphasis on embracing 
change and diversity; creating a knowledge-based economy, 
globalization of business; and entrepreneurship and creativity. 

North Carolina has strengths in terms of economic recovery with 
a positive history of collaboration and partnership among its Job 
Link providers; the attractive quality of life; an excellent geo- 
graphic location; business friendly; a best-funded, best-organized 
community college system, not necessarily well-funded or well-orga- 
nized; unique funding through our new and expanding industry 
training, focused industry training and customized industry train- 
ing that allows us to support pre-employment and skill develop- 
ment and customized training for job creation and development in 
the manufacturing sectors. The North Carolina Biotechnology Cen- 
ter, the North Carolina BioNetwork, National Center for Bio- 
technology Workforce Training, emerging partnerships, collabora- 
tions with universities. A commitment to education and skill devel- 
opment, innovation and customization in education and training, a 
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support of entrepreneurship and small business growth, the ability 
to leverage resources and build partnerships among workforce and 
economic development practitioners. We have an increasing num- 
ber of early college programs throughout the state, and we recog- 
nize that recovery from mass job losses is not immediate. There is 
no quick fix. 

Our current state of the region, we have continued challenges of 
job loss and job layoffs. We have continued unemployment and 
underemployment, basic survival needs of housing, utilities, food, 
and transportation supersede participation in education. We have 
worker shortages in health care, advanced technologies, and tech- 
nical occupations, and we are continuing efforts to try to bridge 
local workers to jobs of the future. We have engaged in constant 
strategies to build capacity for advanced technology in the region 
through partnerships, collaboration, and articulation of programs. 

While the NCRC has not yet produced jobs for the majority of 
dislocated workers from Pillowtex, we recognize that this economic 
recovery will be a long-term process, and we are looking forward 
to the future. 

[The prepared statement of Ms. Moore follows:] 

Prepared Statement of Jeanie Moore 

The Rebirth of Kannapolis 


Abstract 

North Carolina has suffered significant job losses in textile, furniture and tobacco 
manufacturing. In 2003, the state recorded the largest single lay-off in its history 
when textile giant Pillowtex Corporation (formerly Fieldcrest-Cannon) closed its 
doors, effectively displacing 4,790 workers statewide. Through the U.S. Department 
of Labor, local and State employment security commission agencies and Job Link 
Career Centers received $24.5 million in National Emergency Grant (NEG) funding 
to address the needs of this displaced population. An additional $2.5 million was 
awarded to the state’s community college system to build capacity to meet edu- 
cational and training demands. Rowan-Cabarrus Community College (RCCC) experi- 
enced the largest influx of students, exceeding expectations by enrolling 52 percent 
of the affected clients in programs of study. Consequently, the college was recog- 
nized for its success with the 2005 Workforce Innovation Award for serving special 
population in the workplace from the U.S. Department of Labor. Although the NEG 
expired in December 2005, the local community of Kannapolis (original site of 
Pillowtex) is in the midst of an amazing transformation with the evolution of the 
North Carolina Research Campus (NCRC), the legacy project of David H. Murdock, 
CEO of Dole Foods. This public/private development is anticipated to create in ex- 
cess of 2,000 biotechnology research jobs beginning in 2008 and a total of 37,000 
research-related and ancillary jobs for the Charlotte Region by 2032. 


Kannapolis 2003 


Pillowtex 

Kannapolis was the home of Pillowtex Corporation (formerly Fieldcrest Cannon 
and Cannon Mills), renowned manufacturer of Cannon towels and sheets. The 116- 
year-old textile operation occupied over nine million square feet of real estate in the 
heart of downtown Kannapolis. In 2003, the company was plagued with periodic lay- 
offs, bankruptcy rumors, and an uncertain future. Over 4,000 area residents were 
employed by the textile giant. 

Unique Nature of the Workforce 

• 46 percent without a high school credential 

• Average age 46 
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• Multi-generational job losses within families 

• Limited transportation 

• Psychologically and physically immobile 

• Social and economic structure of the community in Kannapolis dismantled 

• Approximately 500 workers non-English speaking (Hispanic and Southeast 
Asian) 

• As of September 2003, 42.5 percent behind in rent or house mortgage pay- 
ments. 

o 10.6 percent received foreclosure/eviction notices. 

• 92.7 percent indicated they cannot get or afford health insurance. 

* Taken from data provided by N.C. Department of Commerce and a Long-term 
Needs Assessment Report conducted by Research and Training Specialist, Inc. 
(RTS), September 2003. 

Local Community College Challenges 

• NEG award was first of its kind directly given to community college (Admin- 
istrative process was not well-defined) 

• Enrollment increases do not generate additional funding until the year after 
the enrollment occurs 

• No funds are available for new program development; these efforts must be 
absorbed in annual operating budget 

• Pillowtex enrollment demand occurred during time when college was already 
experiencing significant additional growth simultaneous with fall registration 

• Capacity building efforts in terms of both facilities and human resources re- 
quire additional time, energy, and dollars 

RCCC Outcomes through Fall Semester 2007 

• Provided direct service to 92 percent of eligible clients 

• 52 percent of eligible population enrolled 

• 95 percent satisfaction level among NEG eligible clients 

• Increased enrollment in trade and technical programs 

• Created a comprehensive accountability plan with computerized client data- 
base and tracking system 

• 447 Curriculum certificates, diplomas, degrees awarded 

• 460 Continuing Education certificates awarded 

• 259 GEDs awarded 

Lessons Learned 

Concerning clients 

• Sound decisions regarding training difficult due to the absence of jobs 

• Decisions were made during times of stress; basic life needs of housing, suste- 
nance, and health insurance were priority 

• Many enrolled in courses simply to extend unemployment benefits 

• Compressed periods of study such as summer term did not work well with 
this population 

• Enrollment in remedial classes simultaneous with course of study limited the 
opportunity for success 

• Displaced workers lacked access and familiarity with technology 

• Lack of job seeking skills 

• Wage expectations were unrealistic based on skills 
Concerning the College 

• Adapt attitude — save those you can 

• First NEG award directly to community colleges — administrative challenges 

• No marketing/orientation materials geared to the needs of this population 
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• Faculty and staff were not trained on how to deal with the emotional stress 
of displaced workers 

Concerning the Trade Legislation ! Partners 

• TRA did not support programs of study leading to self-employment even 
though local economy offered job opportunities (ex., Real Estate/Cosmetology) 

• Trade legislation restrictions regarding students enrolled in Basic Skills and 
ESL — 52 week limit 

• Advising difficult as Trade legislation being re-written simultaneous with 
event 

• ESC definition of employment ($1,000 within one quarter) does not equal sus- 
tainable wages and benefits 

• Mechanism needed for sharing confidential information among NEG partners 


Kannapolis 2008 


North Carolina Research Campus Project 

Kannapolis is now the home of the developing North Carolina Research Campus 
(NCRC). The city witnessed the demolition of the former Pillowtex site simulta- 
neously with the construction of majestic state-of-the art research laboratories and 
facilities. Within two years, the campus anticipates that there will be over 2,000 re- 
search scientists and technicians employed in these early buildings. By 2032, the 
region is expected to realize over 37,450 jobs related to the NCRC project. (Source: 
Market Street Report) 

Mr. David H. Murdock, former owner of Eieldcrest Cannon, is the visionary be- 
hind NCRC. As owner of Dole Foods Company, Inc., Mr. Murdock has a long-stand- 
ing commitment to the health and welfare of people around the world. After real- 
izing the great potential of biotechnology to cure disease and improve health, he 
dedicated more than one billion dollars of his personal funds to developing the 
NCRC. His vision for NCRC is to create a world class research hub where collabo- 
rative science will lead the charge for great discoveries in nutrition, health and bio- 
technology research. The discovery and innovation performed at the NCRC will have 
a lasting effect on the way that the country, and the world, lives. 

“The Research Campus will be a thriving scientific community where the best 
minds will shape the way we understand nutrition and ifs relationship to disease .” — 
David H. Murdock, NC Research Campus Founder and Visionary 

The NCRC is the product of: 

• Serendipity (Private benefactor David H. Murdock) 

• Extraordinary vision 

• Unique public/private partnership with David Murdock, State of North Caro- 
lina, NC University System, NC Community College System, and local gov- 
ernment 

• Commitment to collaboration and innovation by economic development com- 
munity, local and regional workforce partners, educational providers K-16 

• Requirement to embrace change, diversity and change culture 

• Recognition that “old economy” is no longer sustainable 

Characteristics of the NCRC Project 

• Designed around the principles of math, science, research, discovery, and in- 
novation 

• State-of-the-art facilities and equipment 

• Community that provides infrastructure and amenities to support the concept 
of “live, work, and play” 

• Collaboration among multiple constituencies 

• Focus on health, wellness, and nutrition 

• Emphasis on embracing change and diversity 

• Creation of knowledge-based economy 

• Globalization of business 

• Entrepreneurship and creativity 
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North Carolina Strengths 

• Positive history of collaboration and partnership of Job Link Career Centers 
and NC Community Colleges 

• Attractive quality of life 

• Excellent geographic location — access to transportation 

• Business friendly 

• “Best funded, best organized” community college system in the country (not 
necessarily well-funded or well-organized) 

• Unique funding through New and Expanding Industry Training, Focused In- 
dustry Training, and Customized Industry Training provides venues to sup- 
port pre-employment training and skill development, as well as customized 
training for job creation and development in manufacturing sectors 

• North Carolina Biotechnology Center 

• North Carolina BioNetwork — specialized initiative within NC Community 
College System designed to establish a competitive advantage for the state in 
recruiting biotechnology industry 

• National Center for Biotechnology Workforce Training (Forsyth Technical 
Community College) 

• Emerging partnerships, collaborations with universities 

• Commitment to education and skill development 

• Innovation and customization in education and training 

• Support of entrepreneurship and small business growth 

• Ability to leverage resources and build partnerships among workforce and 
economic development practitioners 

• Increasing numbers of successful Early College programs throughout the 
state 

• Recognition that recovery from mass job losses is not immediate — “There is 
no quick fix” 

Current State of the Region 

• Continued challenge of job loss and layoffs 

• Continued unemployment and underemployment 

• Basic survival needs of housing, utilities, food, and transportation supersede 
participation in education 

• Worker shortages in health care, advanced technologies, and technical occupa- 
tions 

• Continued efforts to “bridge” local workers to jobs of the future 

• Constant strategies to build capacity for , advanced technology in the region 
through partnerships, collaboration, articulation of programs 
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Economic Recovery Timeline. 


April 2003 

• Rapid Response meeting with Department of Commerce 

• No definite information regarding magnitude of Pillowtex decision 

• No foreseeable jobs on the horizon 

June 17, 2003 
Governor’s Task Force 

• Participants included NC Dept, of Commerce, NC Dept, of Labor, the NC 
Community College System, NC Governor’s office, the NC Employment Secu- 
rity System, Cabarrus County and Kannapolis City government officials, and 
Rowan-Cabarrus Community College (RCCC). 

• The purpose of the task force was to bring all interested parties together to 
begin developing a strategy for mass layoffs. 

• The task force was “planning for the worst, hoping for the best.” At best, 
Pillowtex would announce a limited number of layoffs. At worse, the company 
would shut its doors. 

July 30, 2003 

• Pillowtex Corporation closed 

• Displaced 7,650 employees company wide 

• 4,790 in North Carolina 

• 4,340 plant workers in Cabarrus and Rowan Counties 

• Number of residents in RCCC service area — 3,990 

• Largest single layoff in the southeast United States 
August 4, 2003 

Rapid Response meetings commence at Pillowtex Plant 4 
August 14, 2003 

Job Link Resource Center opened at Plant 4 (Rowan and Cabarrus Job Link 
Career Centers, Rowan-Cabarrus Community College) 

August 15, 2003 

$20.6 million National Emergency Grant awarded to assist Pillowtex workers 
August 20, 2003 

RCCC Fall Semester began (record 20 percent enrollment growth) 

December 2004 

David Murdock purchases Kannapolis Pillowtex properties in U.S. Bankruptcy 
Court 

July 2005 

RCCC receives Workforce Innovations Award from US Department of Labor for 
“Serving Special Populations in the Workplace” 

November 2005 

Groundbreaking ceremony for Core laboratory facility of North Carolina Re- 
search Campus 

December 2005 

Pillowtex training project officially ended 
January 2007 

R^ Center opens on perimeter of North Carolina Research Campus. To date, 
over 2,100 clients have been served 

September 24, 2007 

M.U.R.D.O.C.K. Study (Measurement to Understand Reclassification of Disease 
of Cabarrus and Kannapolis) announcement 

August 2008 

Opening of Core Laboratory facility of North Carolina Research Campus 
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Opening of Rowan County Early College 
Fall 2008 

Opening of N.C. State University and University of North Carolina buildings 
at the North Carolina Research Campus 

August 2009 

North Carolina Research Campus Early College opening 
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Best industry Practices in Rapid Response 
Example: Philip Morris USA 


• History of sound hiring practices to accumulate an educated and technically 
competent workforce 

• Advance notice to employees and community regarding relocation decision 
(three years) 

• Carefully constructed business plan to review relocation impact on employees, 
primary stakeholders, and community 

• Transparent process of communication regarding company’s timeline and ac- 
tivities related to relocation 

• Availability of severance options and relocation assistance 

• Commitment to skill development and education through tuition reimburse- 
ment and “in-house” Employee Development Center (both pre- and post-relo- 
cation announcement) 

• Continuous engagement in local, regional, and State economic and workforce 
development initiatives 

• Well-established endowed scholarship fund available to provide on-going sup- 
port for community college scholarship awards 

• Strategic grant contributions to stakeholders that enhance and create oppor- 
tunities to build capacity for workforce development within the region 

Philip Morris USA plans to close its Cabarrus County, NC plant by 2010. The 
company has implemented the Best Practices described above in its relocation strat- 
egy. 

This information is offered in contrast to the scenario that occurred when 
Pillowtex Corporation closed in 2003. 
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Biography for Jeanie Moore 

Mrs. Moore earned her Bachelor’s Degree in Special Education from Greensboro 
College; her Master’s Degree in Adult Education from Appalachian State University; 
and has completed additional studies at UNC-Greensboro. She has been employed 
at college since 1977, and is a native of Rowan County. 

Currently, Jeanie oversees the continuing education programs of Rowan-Cabarrus 
Community College (RCCC) that range from basic skills (literacy) to customized 
training programs in Focused Industry Training and New & Expanding Industry. 
In addition to her Continuing Education responsibilities; she is the liaison for the 
college for the North Carolina Research Campus project and oversees the R^ Career 
Center. She has been a member of the Senior Leadership Team since 1996, partici- 
pating in strategic planning, budgeting, facilities planning and design, and program 
development. 

Jeanie is a former member of the North Carolina Community College Economic 
Workforce Development Leadership Committee and was President of the NC Com- 
munity College Adult Educators’ Association from 1999 to 2000. She served as Co- 
Director of the NC Community College Leadership Program from 1990-1992. 

Community and state-wide involvement includes; Salisbury-Rowan Economic De- 
velopment Board (current Chair); Centralina Council of Governments Economic De- 
velopment Board; NC BioNetwork BioBusiness Advisory Committee; Advisory Com- 
mittee for Biotechnology in the Charlotte Region (North Carolina Biotechnology 
Center); Charlotte Regional Workforce Development Partnership; N.C. Community 
College Adult Educators’ Association; numerous Chamber of Commerce committees 
in both Rowan and Cabarrus counties. 

Jeanie has presented at a variety of State and national conferences covering top- 
ics such as Leadership, Continuing Education Supervision, Rapid Response to Dis- 
located Workers, and Biotechnology. In July 2005, Jeanie traveled to Philadelphia 
to receive the United States Department of Labor Workforce Innovations Award for 
“Serving Special Populations in the Workplace” for the Pillowtex Project. 

Chairman Miller. Thank you, Ms. Moore. 

Dr. Palley. 

STATEMENT OF DR. THOMAS I. PALLEY, FOUNDER, ECONOM- 
ICS FOR DEMOCRATIC AND OPEN SOCIETIES PROJECT, 

WASHINGTON, D.C. 

Dr. Palley. Chairman Miller, Members of the Committee, thank 
you for the opportunity to contribute to this hearing. My name is 
Thomas Palley, and I am an economist. One of the subjects I have 
studied extensively is globalization and its impact on the American 
economy. 

Globalization has already caused significant job loss, particularly 
in the manufacturing sector. Since manufacturing is key for pro- 
ductivity growth and for producing goods to exchange with other 
countries, these losses put our future prosperity at risk. As 
globalization deepens, future job dislocations will affect a far wider 
swath of the economy. 

However, job dislocation is just part of the story. In my view, a 
greater danger is that globalization threatens to permanently dis- 
solve the social contract that has historically supported shared 
prosperity. Thus, globalization has already contributed to wage 
stagnation and rising income inequality, and that looks set to con- 
tinue. 

So far the macro-economic consequences of rising inequality have 
been muted by rising debt and asset price bubbles that have com- 
pensated to sustain consumer demand. However, there are indica- 
tions that many households have reached their borrowing limits, 
which augurs lower future growth. 

These observations illustrate the depth of the challenge posed by 
globalization. How our government responds will significantly im- 
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pact the future opportunities of American families to participate in 
the American dream. That makes an understanding of 
globalization critical, as we are unlikely to design the right policies 
without it. 

The past 25 years have seen a stunning increase in global eco- 
nomic integration that shows every indication of deepening. For 
some, globalization is equivalent to trade, and outsourcing is mere- 
ly an extension of trade as we know it. For this group, outsourcing 
promises significant future gains without any long-term costs for 
society as a whole, although individuals may be economically in- 
jured. 

An alternative view that I subscribe to is that globalization is a 
qualitatively new phenomenon, with outsourcing being its latest 
evolution. Globalization and outsourcing could not proceed without 
trade, but globalization is far more than trade, and that more than 
anything else is the message that I would like to communicate to 
the Committee today. 

That we have treated globalization as if it was trade explains 
why our policies have come up short. Classical free trade theory, 
which has driven U.S. integration into the global economy, claims 
all can benefit when countries specialize in producing those things 
in which they have comparative advantage. For this to hold, the 
means of production, that is capital and technology, must be inter- 
nationally immobile, stuck in each country. That is what 
globalization has undone. 

Jack Welch, the former CEO of General Electric, captured the 
new reality when he talked of ideally having, “every plant you own 
on a barge.” He envisioned factories floating between countries to 
take advantage of lowest costs, be they due to undervalued ex- 
change rates, low taxes, subsidies, or cheap labor. Globalization 
has made Welch’s barge a reality, creating a new world of what I 
call “barge economics,” in which the engine of trade is capital mo- 
bility rather than comparative advantage. 

In this new world, so-called free trade increasingly trades jobs 
and promotes downward equalization of wages and standards by 
fundamentally changing the balance of bargaining power between 
workers and corporations and also by changing the margins of com- 
petition between countries. 

Think of two swimming pools, with the U.S. being represented by 
the pool with the higher water level. Barge economics joins the two 
pools together, causing the water to equalize at a lower level. The 
U.S. response to barge economics has been competitiveness policy, 
which advocates methods such as increased education spending to 
improve skills, lower corporate tax rates, and investment in R&D 
incentives. The thinking is increased competitiveness can make the 
U.S. more attractive to business. But such steps cannot anchor the 
barge. 

For instance, government can subsidize R&D spending, but the 
resulting innovations may simply end up in new offshore factories. 
Moreover, competitiveness policy can be counterproductive because 
it easily degenerates into a race to the bottom. For instance, if the 
U.S. cuts corporation taxes, other countries may match to stay com- 
petitive. The result is no gain for the U.S., while profit taxes are 
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lowered and tax burdens shifted onto wages, which widens income 
inequality. 

Not only does barge economics undermine earlier policy tools, it 
also creates completely new challenges that reveal just how dif- 
ferent globalization is from the old world of free trade theory. 
Barge economics incentivizes countries to adopt unfair policies to 
increase their relative business attractiveness. These policies in- 
clude disregard of environmental damage, suppression of labor to 
keep wages low, direct subsidies, and undervalued exchange rates. 
All are visible in China, the poster child for such abuses. 

Another challenge is the creation of a corporation versus country 
divide. When corporations were nationally based, profit maximiza- 
tion by business contributed to national economic success by insur- 
ing efficient resources. Today corporations still maximize profits, 
but they do so from the standpoint of their global operations. That 
is good for corporations, but may not be good for countries. 

What does this mean for policy? First, we need to continue with 
the collection of policies known as competitiveness policy. That 
means investing in public infrastructure and education and encour- 
aging R&D spending. 

Second, we need to continue with traditional trade enforcement 
policies that must be vigorously enforced, and we need to expand 
and strengthen policies like Trade Adjustment Assistance. But it is 
absolutely critical that we recognize that these older policies are 
not enough. Put bluntly, barge economics undermines the effective- 
ness of competitiveness policy, while increased assistance to dis- 
placed workers treats the symptoms, but not the cause. Barge eco- 
nomics increases temptations for unfair policy and creates a wedge 
between corporate and national interests. 

These are the challenges that must be addressed, and if they 
cannot be addressed, the future of the American dream looks grim. 
Preventing unfair competition calls for global rules, which is where 
exchange rate rules and robust labor and environmental standards 
enter. Corporations know that a global economy needs global rules, 
which is why they have worked so hard to create global property 
rights. However, they have consistently opposed global rules that 
help workers and advance social concerns. 

Closing the wedge between corporation and country calls for such 
measures as ending preferential tax treatment of profits earned off- 
shore, making it illegal for corporations to reincorporate outside the 
U.S. to escape U.S. tax laws, and new tax arrangements that en- 
courage jobs and value creation within the U.S. Under current ar- 
rangements VAT taxes are refunded on exports. Other countries 
have VAT systems, while the U.S. does not, which disadvantages 
the U.S. Either the U.S. should adopt a VAT or VAT rebates 
should be abolished. 

Finally, we must reconsider how we finance Social Security and 
health insurance. These vital arrangements are financed through 
payroll taxes and wage benefits. Increasing job costs and thereby 
encouraging firms to shift jobs offshore, that suggests detaching 
these costs from employment. 

The New Deal can provide an intellectual inspiration to meet 
this challenge. During that earlier period we completed the integra- 
tion of our national economy, creating national economic regula- 
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tions and governance that prevented unfair competition between 
regions. 

For instance, Congress explicitly recognized the danger of unfair 
competition, which is why we have a national minimum wage. That 
strategy worked and created the basis for 50 years of prosperity. 
Now we face an analog challenge, this time to create new economic 
arrangements that can provide a similar basis for prosperity in a 
globalized economy. One certainty is that our existing trade policy 
frame is not up to this task. 

Thank you, and I will be glad to answer questions that the Com- 
mittee may have. 

[The prepared statement of Dr. Palley follows:] 

Prepared Statement of Thomas I. Palley 

BARGE ECONOMICS: THE NEW ECONOMICS OF 
GLOBALIZATION 

Chairman Miller, Ranking Member Sensenbrenner, Members of the Committee, 
thank you for the opportunity to contribute to this hearing. 

My name is Thomas Palley and I am an economist. One of the subjects I have 
studied extensively is globalization and its impact on the American economy. This 
subject is at the heart of the issues you are considering today as globalization 
threatens to permanently dissolve the social contract that has historically supported 
shared prosperity. 

How our government responds to globalization will significantly impact the future 
opportunities of American workers and their families to participate in the American 
dream. Designing an appropriate policy response requires understanding 
globalization. That can appear a frustrating academic exercise, but it is critical as 
we are unlikely to adopt the right policies without understanding. 

I. Globalization is more than trade 

The past twenty-five years have witnessed a stunning increase in the degree of 
U.S. integration into the global economy, and there is every indication this integra- 
tion will deepen as globalization impacts previously untouched sectors. 

For some, globalization is equivalent to trade, and outsourcing is merely an exten- 
sion of trade — a further application of the principle of comparative advantage. For 
this group, outsourcing promises significant future gains without any long-term 
costs for society as a whole, although individuals may be economically injured. 

An alternative view that I subscribe to is that globalization is a qualitatively new 
phenomenon, with outsourcing being the latest evolution. Trade is a central part of 
globalization, and globalization and outsourcing could not proceed without trade. 
However, globalization is far more than trade. The problem is we have treated 
globalization as if it was trade, which explains why our policies have come up short. 

II. Barge economics: the new economics of globalization 

U.S. international economic policy has long been guided by the theory of compara- 
tive advantage that recommends free trade. In combination with tremendous tech- 
nical innovations that have lowered transportation and communication costs, that 
policy has spurred U.S. integration into the global economy. 

Yet paradoxically, global integration has undermined the relevance of comparative 
advantage theory and left the U.S. economically vulnerable. This is because our pol- 
icy approach remains stuck in the past and based on an obsolete view of the world. 

Classical free trade theory claims that all can benefit when countries specialize 
in producing those things in which they have comparative advantage. The necessary 
requirement is that the means of production (capital and technology) are inter- 
nationally immobile and stuck in each country. That is what globalization has un- 
done. 

Several years ago Jack Welch, former CEO of General Electric, captured the new 
reality when he talked of ideally having “every plant you own on a barge.” His eco- 
nomic logic was that factories should float between countries to take advantage of 
lowest costs, be they due to under-valued exchange rates, low taxes, subsidies, or 
a surfeit of cheap labor. 
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Globalization has made Welch’s harge a reality, creating a new world of “harge 
economics.” This new world is marked by global corporations that participate in 
flexible production and sourcing networks that are the global economy’s shipping 
lanes. 

In this new world, capital mobility rather than comparative advantage has be- 
come the engine of trade. And with this change, so-called “free trade” increasingly 
trades jobs and promotes downward equalization of wages and standards. 

This is because barge economics fundamentally changes the structure of competi- 
tion, changing the balance of bargaining power between workers and corporations, 
and changing the margins of competition between countries. 

Think of two swimming pools, with the U.S. being represented by the pool with 
a higher water level. Barge economics joins the pools together, causing the water 
to equalize at a lower level. 

Outsourcing is an evolution of barge economics that amplifies the problem. Pre- 
viously, companies could shift production to different countries, but they owned the 
facilities and workers were in competition with just one country. Now, companies 
can use global sourcing techniques that put contracts out for bid, thereby placing 
workers in permanent competition with workers everywhere. 

Wal-Mart pioneered this strategy. It owns no production facilities, and when 
wages start to rise in a country it can shift its buying to another cheaper country. 
Moreover, rather than creating competition in one product, its “big box” stores cre- 
ate global competition for almost everything it sells. That places large swathes of 
workers in global competition. 

III. Old Style competitiveness policies are not enough 

The U.S. response to barge economics has been competitiveness policy that advo- 
cates measures such as increased education spending to improve skills; lower cor- 
porate tax rates; and investment and R&D incentives. The thinking is increased 
competitiveness can make the U.S. more attractive to businesses. 

The problem is competitiveness policy is not up to the task of anchoring the barge. 
For instance, government can subsidize R&D spending, but the resulting innova- 
tions may simply end up in new offshore factories. 

Moreover, competitiveness policy can be counter-productive because it easily de- 
generates into a race to the bottom. For instance, if the U.S. cuts corporation taxes, 
other countries may match to stay competitive. The result is no gain for the U.S., 
while profit teixes are lowered and teix burdens shifted on to wages, which widens 
income inequality. 

rV. Barge economics creates new policy challenges 

Not only does barge economics undermine earlier policy tools, it also creates com- 
pletely new challenges that reveal how different globalization is from the old world 
of free trade theory. 

Thus, barge economics further incentivizes countries to adopt unfair policies to in- 
crease their relative business attractiveness. These policies include disregard of en- 
vironmental damage; suppression of labor to keep wages low; direct subsidies; and 
under-valued exchange rates. All are visible in China, which is the poster-child for 
such abuses. 

Another new challenge is the creation of a “corporation versus country” divide. 
Previously, when corporations were nationally based, profit maximization by busi- 
ness contributed to national economic success by ensuring efficient resource use. 
Today, corporations still maximize profits, but they do so from the standpoint of 
their global operations. That is good for corporations, but it may not be good for 
countries. 

When companies raise profits by rearranging production according to global cost 
patterns, those shifts can lower country income. For instance, when Boeing transfers 
production to China, the U.S. loses high value adding jobs and national income can 
fall. Moreover, though Boeing makes larger short-run profits on its Chinese produc- 
tion, even it may lose in the long run if it inadvertently creates a rival Chinese air- 
craft producer. 

From an American worker perspective, the global economy has always had abun- 
dant supplies of cheap labor. In the past American workers were still ahle to com- 
pete and benefit from trade. The critical difference today is American corporations 
are taking their capital and technology offshore and equipping low-wage foreign 
workers. Those investments undermine American workers because that foreign pro- 
duction is often either intended for the U.S. market or competes with U.S. produc- 
tion. 
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V. The costs of globalization and outsourcing 

Much attention has focused on job losses which have been significantly con- 
centrated in manufacturing. These losses become very large if measured in terms 
of “lost job opportunities” — that is in terms of the manufacturing jobs implicitly em- 
bodied in the trade deficit. Since manufacturing is key for productivity growth and 
for producing goods to exchange with other countries, these losses put our future 
prosperity at risk. 

Looking ahead, many more sectors will be subject to job losses as the competitive 
threat from off-shore outsourcing matures. 

More importantly, job loss is not an adequate metric for measuring the impact of 
globalization and outsourcing on workers. Even if no jobs are lost, outsourcing can 
still have significant effects on wage levels by impacting workers’ sense of employ- 
ment security and bargaining power. Jobs do not have to move for globalization to 
have big effects. All that is needed is that the threat to move be credible. 

Clearly, globalization is not responsible for all the wage stagnation, rising income 
inequality, and rising job insecurity. However, there is now widespread recognition 
that its affect on income inequality and insecurity has been negative. Moreover, be- 
cause globalization creates the economic threat of exit, it can discourage imple- 
menting policies that would ameliorate inequality even if due to other forces. That 
is a problem which is likely to grow. 

So far, the macro-economic consequences of rising inequality have been muted by 
rising debt and asset price bubbles that have compensated to sustain consumer de- 
mand. However, there are indications that many households have reached their bor- 
rowing limits, which augurs lower future growth. 

Finally, our engagement with globalization has been implemented without regard 
to the trade deficit and its macro-economic impact. As a result we are now paying 
a huge price in the form of the housing slump and the likelihood of a prolonged pe- 
riod of recession and slow growth. This is because the large trade deficits of recent 
years distorted the economic expansion by undermining investment and manufac- 
turing, and that prompted the Federal Reserve to foster a compensating housing 
boom, which has now ended in a dangerous and costly bust. 

VI. Policy implications of different economic perspectives 

What does this mean for policy? 

First, we need to continue with the collection of policies that have been known 
as competitiveness policy. That means investing in public infrastructure, investing 
in education, and encouraging R&D spending. 

Second, we also need to continue with traditional trade enforcement policies that 
must be enforced vigorously, and we should expand and strengthen policies like 
trade adjustment assistance. 

However, the critical implication is that we must recognize that these older poli- 
cies are not enough. Therein is the split between those who interpret “globalization 
as trade” versus those who interpret “globalization as barge economics.” 

Put bluntly, barge economics undermines the effectiveness of competitiveness pol- 
icy, while increased assistance to displaced workers treats the symptom but not the 
cause. 

Barge economics increases temptations for unfair policy, and creates a wedge be- 
tween corporate and national interests. These are the challenges that must he ad- 
dressed, and if they cannot be addressed the future of the American dream looks 
grim. 

Preventing unfair competition calls for global rules against unfair competition, 
which is where exchange rate rules and robust labor and environment standards 
enter. Corporations know that a global economy needs global rules, which is why 
they have worked so hard to create global property rights. However, they have con- 
sistently opposed global rules that help workers and advance social concerns. 

Countries must be prevented from systematic policies of export-led growth where- 
by they grow by relying on demand in other countries rather than building their 
own domestic markets. Instead of export-led growth we need internationally coordi- 
nated economic policies as a global economy needs internationally consistent eco- 
nomic policies. 

Closing the wedge between corporation and country calls for such measures as 
ending preferential tax treatment of profits earned offshore; making it illegal for 
corporations to reincorporate outside the U.S. to escape U.S. tax laws; and new tax 
arrangements that encourage jobs and value creation within the U.S. 

Finally, we must reconsider how we finance our government, social security, and 
health insurance. Under current arrangements VAT taxes are refunded on exports. 



391 


Other countries have VAT systems, while the U.S. does not, which disadvantages 
the U.S. Either the U.S. should adopt a VAT or VAT rebates should be abolished. 

With regard to social security and health insurance, these vital arrangements are 
financed through payroll taxes and wage benefits. Such financing increases job 
costs, which encourages firms to shift jobs offshore. That suggests shifting to other 
forms of financing that detach these costs from employment. 

VII. The New Deal as inspiration 

The New Deal can provide intellectual inspiration to meet this challenge. In many 
regards the New Deal witnessed the completion of the process of creating an inte- 
grated national economy. During that period we created national economic regula- 
tions and governance that prevented unfair competition between regions. Congress 
explicitly recognized the danger of unfair competition, which is why we have a na- 
tional minimum wage. Financial market regulation was also applied nationally. 
That strategy worked and created the basis for fifty years of prosperity. 

Now we face an analog challenge, this time to create economic arrangements that 
can support shared prosperity in a globalized economy. The intellectual and political 
challenge is formidable, as were the challenges of the New Deal era. 

There are many things we can do alone, and we will also need to work co-opera- 
tively with other countries. Additionally, if other countries will not join us, we must 
have in place measures that can protect us. One certainty is that our existing trade 
policy frame is not up to the task because globalization is far more than trade. 

In closing I request that the Chairman admit into the record as part of my testi- 
mony a report attached to this written statement titled “The Economics of 
Outsourcing: How Should Policy Respond?” 

Thank you. I will be glad to answer any questions the Committee Members may 
have regarding my testimony. 
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The Economics of Outsourcing: How Should Policy 
Respond? 


Abstract 

Outsourcing is a central element of economic globalization, representing a new 
form of competition. Responding to outsourcing calls for policies that enhance na- 
tional competitiveness and establish rules ensuring acceptable forms of competition. 
Viewing outsourcing through the lens of competition connects with early 20th cen- 
tury American institutional economics. The policy challenge is to construct institu- 
tions that ensure stable, robust flows of demand and income, thereby addressing the 
Keynesian problem while preserving incentives for economic action. This was the 
approach embedded in the New Deal, which successfully addressed the problems of 
the Depression era. Global outsourcing poses the challenge anew and calls for cre- 
ative institutional arrangements to shape the nature of competition. 

Key words: Outsourcing, globalization, competition, institutions. 

JEL ref,: FI, F2, F3 

Keywords: Global outsourcing, globalization, international trade, institutionalism. 
JEL ref.: FOO, F23 

This report is forthcoming in The Review of Social Economy, September, 2008. 

I. The outsourcing controversy 

International outsourcing of production and employment has recently attracted 
enormous attention in both the United States and Europe. For many, it has raised 
fears about impacts on domestic labor markets. These fears include the possibility 
of a fresh wave of structural unemployment and erosion of wages, benefits, employ- 
ment security, and workplace conditions in the economy at large. Balanced against 
this, some (see for instance Mankiw and Swagel, 2006) view offshore outsourcing as 
a favorable development related to the further extension of the international divi- 
sion of labor and application of comparative advantage. To this group, outsourcing 
promises significant future gains in wages and living standards without any adverse 
long-term employment effects. 

Understanding offshore outsourcing involves two distinct exercises. The first in- 
volves understanding the phenomenon, while the second is assessing its likely em- 
pirical impact. The focus of the current paper is on the phenomenon. Outsourcing 
is represented as a central element of globalization, and policy-makers need to un- 
derstand its economic basis if they are to develop effective policy responses. 

The paper maintains that outsourcing should be viewed as a qualitatively new 
phenomenon that is to best understood as a new form of competition. Responding 
to it calls for the development of policies that enhance national competitiveness and 
establish new rules governing the nature of global competition. Viewing outsourcing 
through the lens of competition connects with early 20th century American institu- 
tional economics. The policy challenge is to construct institutions that limit retro- 
grade competition while preserving incentives for economic action. At the same time, 
these institutions must promote stable flows of demand and income, thereby ad- 
dressing the Keynesian problem of inadequate aggregate demand. This was the ana- 
l3dical foundation of the approach embedded in Franklin Roosevelt’s New Deal in 
the United States, and it gave rise to a wave of economic prosperity after World 
War II. Global outsourcing represents a new economic challenge that calls for a new 
set of institutions. Addressing such challenges is always difficult, but the challenge 
of global outsourcing is compounded by lack of global regulatory institutions and 
changes in the balance of political power that make it difficult to enact needed re- 
forms. 

Lastly, global outsourcing is enormously facilitated by technological innovations 
associated with computing, electronic communication, and the Internet. However, it 
is important to recognize that the debate surrounding outsourcing is not about the 
benefits of technology. It is about the nature of competition and what constitute ap- 
propriate rules for governing competition within and between countries. Failure to 
recognize this can distract and confuse the issue, erroneously turning it into a de- 
bate about technology rather than rules of competition. 

II. The economics of outsourcing 

By way of beginning it is worth defining the meaning of some terms widely used 
in the outsourcing debate. Sourcing represents sources of supply, and these sources 
can be domestic or global. Outsourcing represents taking an activity that was pre- 
viously produced within the boundaries of the firm, and having it sourced (supplied) 
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from outside the firm. Offshoring represents moving an activity that is produced 
within the firm to another country, but the activity continues to be produced within 
the firm in an international subsidiary. Finally, offshore outsourcing represents tak- 
ing an activity that was previously produced within firm, and having it both sourced 
from another country and produced by an outside supplier. Both offshoring and off- 
shore outsourcing can contribute to national job loss. The difference is that in the 
former case the activity continues to be produced within the firm, whereas in the 
latter case it is moved outside the firm. Over the last several decades there has been 
an ongoing outsourcing revolution as firms have redefined their production com- 
petencies. Initially, this revolution took the form of domestic outsourcing, and it was 
widely associated with the phenomenon of sub-contracting. More recently, it has 
taken the form of offshore or global outsourcing as firms have shifted to relying on 
foreign suppliers. 

Offshoring and global outsourcing are empirically and theoretically contested phe- 
nomena. At the empirical level the problem is how to assess their empirical signifi- 
cance. Mankiw and Swagel (2006) adopt a “job count” approach in their assessment 
of the impact of outsourcing on the American economy, and argue that the number 
of jobs outsourced is relatively small compared to the total stock of jobs. For in- 
stance, they cite a Forrester Research report (McCarthy, May 2004) estimating that 
830,000 U.S. jobs would be moved offshore by the end of 2005, while Goldman Sachs 
calculate that between 15,000 and 30,000 jobs are currently being offshored month- 
ly. They claim that this is small relative to total U.S. employment of almost 135 
million, and therefore conclude that the significance of employment offshoring has 
been blown massively out of proportion. 

There are two problems with this naive job count approach. The first less impor- 
tant problem is that the volume of outsourcing may increase significantly in future 
as firms become more globally active. This possibility was noted in the Forrester Re- 
search report, particularly as regards services. It has also been emphasized Blinder 
(2006) who documents the potentially wide array of future jobs that might be 
offshored. 

The second more important problem is that job loss is not the right metric for 
measuring the economic impact of offshoring. Over time the economy will tend to 
recover some of the jobs lost, and the volume of employment almost always domi- 
nates the volume of unemployment. That means by definition the stock of jobs is 
likely to be large relative to flow turnover. Yet, outsourcing can still have significant 
impacts on wage levels and employment conditions by impacting workers’ sense of 
employment security and bargaining power. These impacts need not show up in job 
flows. All that is needed is that workers sense a changed economic environment. 
Bronfenbrenner (2000) has clearly documented such bargaining power effects with 
regard to U.S. union workers. The problem is that these effects have been denied 
by mainstream trade economists who assert that labor markets are competitive, 
workers are paid their worth (i.e., their marginal product), and labor market com- 
petition for scarce labor protects workers from exploitation. 

This observation leads into the theoretical controversy surrounding offshore 
outsourcing. Supporters of outsourcing interpret it as a natural extension of the mo- 
tivation for trade. Just as the boundary between domestic market and non-market 
activities may change over time owing to technological innovations, so too the 
boundary between internationally traded and non-traded goods may change. From 
this perspective, technological advance has turned goods and services that were pre- 
viously internationally non-tradable into goods and services that can now be inter- 
nationally traded. The international application of the principle of comparative ad- 
vantage to the production of these newly tradable goods and services can therefore 
yield additional gains from trade. 

This conclusion regarding outsourcing and gains from trade has recently been 
challenged by Gomory and Baumol (2000) and Samuelson (2004). These authors use 
pure trade theory to examine the question of international catch-up, and they con- 
clude that a country can lose if the catch-up takes place in the export industry of 
the advanced country. In this case the advanced country suffers an adverse terms 
of trade effect because the global supply of its exported product increases. 

Though logically watertight, one problem with the Gomory-Baumol-Samuelson cri- 
tique is that it focuses on export-sector related developments, whereas most of the 
concern about outsourcing seems to relate to potential developments in the service 
sector. Additionally, their critique of outsourcing is static in nature, focusing on 
changes in equilibrium patterns. An alternative institutionalist approach is to view 
outsourcing through the lens of competition. Such an interpretation sees it as chang- 
ing the competitive process governing trade, giving rise to a new competitive regime 
in which both structure of bargaining power and the margins of competition (those 
areas where companies and countries compete) are changed. 
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From an institutionalist perspective, globalization has dramatically changed the 
structure of international competition. In many regards the process of change can 
be identified as beginning in the 1950s and 1960s with the emergence of multi- 
national corporation (MNC) production. Initially, this output was primarily for local 
markets, as evidenced by the activities of such companies as Ford Europe and Gen- 
eral Motors Europe, which manufactured for the European rather than the U.S. 
market. However, in the 1980s and 1990s the pattern changed significantly, and 
MNC production became increasingly targeted for export back to the United States. 
This change is exemplified in Mexico and China, which have become MNC produc- 
tion platforms. 

There are two important economic features of the MNC revolution. First, MNC 
manufacturing has provided an important arena for business to learn how to render 
state-of-the-art technology and production methods globally mobile. Second, MNC 
activities offered a first margin within which capital was able to put American labor 
in international competition, and this competition has had significant adverse im- 
pacts on manufacturing wages, emplo 3 Tnent, and union membership 
(Bronfenbrenner, 2000; Bronfenbrenner and Luce, 2004). 

The MNC revolution has received considerable attention. However, while it was 
taking place, a parallel and equally important revolution was occurring in the U.S. 
retail sector. This retail shake-up was linked to a new sourcing model based on big- 
box discount stores. 

Stage one of the U.S. retail revolution started 40 years ago with the emergence 
of large-volume discount stores like Wal-Mart, which was created in 1962. Initially, 
the business model was based on national sourcing, with the big-box stores buying 
from the cheapest national manufacturer. Such stores pitted producers against each 
other nationally, so that companies in New York were forced to compete with those 
in California. This new national rivalry provided lower prices, and it was largely 
beneficial because all suppliers were located in the United States and operated 
under broadly similar laws. However, even then there were negative effects, as the 
new competition encouraged manufacturing to move south to nonunion “right-to- 
work” states where organizing workers was more difficult and labor costs were 
lower. 

Stage two of the retail revolution began in the 1980s, when the big-box discount 
stores started going global with their sourcing model. As a result, U.S. suppliers 
were not just placed in national competition, they were now placed in international 
competition. No longer was New York just competing with California; U.S. pro- 
ducers were now measured against companies in Mexico, Indonesia, and China. The 
economic logic of this global sourcing model is simple. Scour the world for the cheap- 
est supplier and lowest cost — the so-called “China price” — and then require U.S. 
manufacturers and workers to match it if they wish to keep your business. 

This new global sourcing retail model has had profound effects. The commercial 
success of the model means that once one retailer adopts it, others are compelled 
to also adopt it in order to remain competitive. Consequently, big-box discounting 
has spread to every corner of retailing, putting the entire consumer goods manufac- 
turing sector in international competition. Additionally, the model pressures domes- 
tic companies to pursue offshore production (i.e., become multinational) in order to 
compete with foreign suppliers. These dynamics, though originating in the retail 
sector, have thereby eroded manufacturing jobs and wages. The model does indeed 
deliver low prices, but it does so at a high cost. 

Outsourcing can be viewed as an application of the retail sector’s global sourcing 
model to manufacturing. In effect, manufacturers are now also looking to source 
globally, and they too are asking their suppliers to meet the “China price.” The de- 
velopment of global sourcing is exemplified by the American auto component giants, 
Visteon and Delphi. Initially spun off from their respective parent companies. Ford 
and General Motors, Visteon and Delphi engaged in national competition. In 2005, 
Ford and General Motors both announced that they were shifting to a global 
sourcing model and that their spin-offs would in future have to meet the China price 
if they wished to keep business. Given their higher union wages and benefits, both 
Visteon and Delphi have been shedding jobs and shifting production offshore, in- 
cluding to China. However, both have found it increasingly difficult to compete, and 
Delphi filed for Chapter 11 bankruptcy in October 2005. 

It is now becoming clear that the global sourcing business model can also be ap- 
plied to the services sector. Owing to improvements in electronic communication and 
the Internet, many services that were previously non-tradable have become 
tradable. These include basic computer systems maintenance and software program- 


^The seminal article on the emergence of this sourcing model is Gereffi (1994). The use of 
this sourcing model hy the retail sector is documented by Hamilton (2005). 
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ming, tax preparation and accounting, architectural planning, and telephone call 
centers. Even retail sales are potentially tradahle, as indicated by the success of the 
Amazon.com business model. This means that services will be the next area where 
the global sourcing model will be applied, with corresponding effects on compensa- 
tion and employment security. 

The maturation of globalization can be viewed as combining the developments of 
the last several decades into a highly synergistic system. There are four elements 
to this mature system. The first element is the global sourcing model discussed 
above, which was initially developed in the retail sector and is now being applied 
everywhere. The second element is the mobility of capital, technology, and methods 
of production. This mobility is rooted in the MNC experience with foreign production 
platforms, and it also links with technological innovations that have facilitated the 
transfer of technology and the international coordination of business activity. The 
third element is international economic policies that have dismantled trade barriers 
and promoted international economic integration, thereby bringing down the cost of 
moving goods across borders. Technology, in the form of lowered costs of transpor- 
tation, has had a similar impact by also lowering costs of moving goods over long 
distances. The fourth element of mature globalization is the addition of two billion 
workers to the global labor market, given the end of economic isolationism in India, 
China, and the former Soviet bloc countries.^ 

Whereas the initial era of globalization (1945-1980) was one of classical free trade 
involving the movement of goods across international boundaries, the new era (since 
1980) also includes mobile capital and technology. Consequently, all countries have 
access to similar methods of production, so cost arbitrage (especially wage arbitrage) 
becomes a critical driver of the system. 

Putting the pieces together, changed competition (the Wal-Mart business model) 
plus changed technological conditions and policy (globalization of production) plus 
two billion new workers (the end of economic isolationism) add up to downward 
wage and benefit pressures in U.S. labor markets and rising income inequality. The 
economic logic is simple. When two swimming pools are joined together, the con- 
trasting water levels will equalize. 

III. Institutionalism versus Neo-classical trade theory 

Such an equalization process shares some common features with the Stolper-Sam- 
uelson (1941) theorem of neo-classical trade theory. According to that theorem, when 
a rich capital-abundant country engages in free trade with a poor labor-abundant 
country, wages in the rich country fall. The Stolper-Samuelson effect emphasizes the 
income distribution impacts of trade, and it is modeled in a world in which countries 
share the same technology, perfect competition rules, there is full employment, and 
international production is determined according to the principle of comparative ad- 
vantage. 

Globalization adds greater realism to the assumption of shared technology, and 
it therefore strengthens the relevance of Stolper-Samuelson. Globalization has also 
been associated with a fall in the cost of transportation — which is a form of sand 
in the wheels of trade — and this too strengthens the Stolper-Samuelson effect. Last- 
ly, by making capital mobile between countries, globalization tilts the Stolper-Sam- 
uelson effect (which is derived under the assumption of capital immobility) toward 
full-blown neo-classical factor price equalization. This is tantamount to putting the 
Stolper-Samuelson effect into hyperdrive. 

The above wage and income distribution features of neo-classical trade theory are 
consistent with institutionalist logic. However, there are also significant differences 
between the two perspectives, and these differences mean that the neo-classical 
Stolper-Samuelson and factor price equalization results only partially capture insti- 
tutionalist concerns. First, whereas neo-classical trade theory assumes full employ- 
ment, an institutionalist perspective allows for less than full employment. Con- 
sequently, offshoring can have unemployment effects that impact both prices (in- 
cluding wages) and quantities. Second, an institutionalist perspective denies that 
global production is necessarily organized around the principle of comparative ad- 
vantage. Instead, global production is organized on the basis of competitive advan- 
tage. This may coincide with comparative advantage, but there is no automatic pre- 


2 Freeman (2004) has emphasized the significance of the addition of 1.5 billion workers to the 
global labor market. The end of economic isolationism in China, India, and the former Soviet 
bloc added three billion persons to the global economy, of which approximately half are economi- 
cally active. However, Freeman believes that globalization is being driven by classical compara- 
tive advantage, so the wage effects of increased global labor supplies can potentially be offset 
by the production gains that come from reallocating global production in accordance with the 
principle of comparative advantage. 
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sumption that it will. This raises questions about automatically assuming that 
offshoring automatically raises global productivity since highly productive facilities 
can be closed and replaced by less productive foreign facilities because of nominal 
cost differences. Third, the neo-classical Stolper-Samuelson and factor price equali- 
zation results are derived in the context of perfect competition, whereby economic 
power is completely absent. From an institutionalist perspective power is always 
present, and globalization has changed power relations by giving firms greater exit 
options. This shift has increased firms’ power versus both labor and governments, 
with the shift in power being brought about by new institutional patterns of com- 
petition based on new business models, technologies, and changed economic policies. 
Finally, institutionalists view economic activity as always taking place in the con- 
text of laws, regulations, and business customs. These facets of business life are ab- 
sent in the neo-classical model with perfect competition, and that model therefore 
misses how global outsourcing allows firms to arbitrage the regulatory and business 
environment. In effect, globalization creates new margins of competition. 

TV. Macro-economic consequences of changing global competition 

The changed micro-economic competitive conditions associated with globalization 
have significant macro-economic implications. A first implication concerns income 
inequality, which has increased in almost all countries (Milanovic, 2005). Within the 
U.S. this increase has occurred in two stages. During 1980s and 1990s the wage- 
profit share was largely unchanged but family income inequality increased, sug- 
gesting changes in the distribution of wages favorable to upper-income managerial 
workers. This has been followed since 2000 by a significant increase in the profit 
share.® 

A second implication concerns the structure of global demand. The new global 
sourcing model encourages companies to shift production offshore and export back 
to their home base. In developing countries there is an incentive to keep wages 
down de spite productivity growth in order to retain international competitiveness, 
as exemplified in Mexico where real wages have stagnated over the past twenty 
years. These pressures retard domestic demand and the emergence of a large middle 
class. Consequently, developing countries are compelled to rely on export-led manu- 
facturing growth whereby they sell to developed countries rather than developing 
domestic consumption markets. 

This configuration poses significant macro-economic dangers. The worsening of de- 
veloped country income distribution poses long run problems for maintaining a level 
of aggregate demand capable of generating full employment. Internationally, the ex- 
tensive reliance on export-led growth has contributed to a globally unbalanced econ- 
omy in which developing countries rely on the U.S. market. This imbalance is re- 
flected in the enormous U.S. trade deficit. The danger is that if the U.S. economy 
slows, the entire global economy will slow too. 

Though the new competitive global micro-economic structure has contributed to 
low consumer prices that have benefited Northern consumers, it has also been ad- 
versely transforming the structure of income and aggregate demand generation. In 
the U.S. there has been a gradual hollowing out of the middle class.’' In the global 
South, a surplus labor condition combined with South-South competition for North- 
ern export markets has retarded Southern wage growth that could provide the fu- 
ture foundation for global aggregate demand. With global supply growing as a result 
of export-led manufacturing growth, this configuration carries the risk of global de- 
flationary pressures.® 

Thus far, these adverse macro-economic developments have been kept at bay by 
rolling stock market and housing price bubbles, and by increased access to credit 


®The increase in global income inequality, within and between countries, is documented by 
Milanovic (2005). The increase in U.S. family income inequality is documented by Mishel et al. 
(2006). Krugman (1995) attributes 10 percent of the increase in U.S. wage inequality in the 
1970s and 1980s to trade. Cline (1997) attributes 37 percent of the increase to trade. Palley 
(1999a) examines overall income inequality using the U.S. family income gini coefficient, and 
reports that 24 percent of the increase in inequality between 1980 and 1997 is directly attrib- 
utable to increased openness, and this rises to 34 percent if the negative effect of trade on union 
density is taken into account. Kletzer (2001) has documented the direct wage losses of those ac- 
tually losing jobs owing to trade. 

4 The hollowing of the middle class is documented by Mishel et al. (2006) who show how fam- 
ily income inequality has increased (p. 54-65) and the relatively more rapid expansion of low- 
paying jobs (p. 166N69). They explain these trends as a result of trade and union decline, and 
express skepticism that they are due to a shift in demand toward high-skilled workers (p. 169— 
200), which is the conventional neo-classical explanation (Levy and Murnane, 2004). 

®The global deflationary risks of export-led development are explored in Palley (2003) and 
Blecker and Razmi (2005). 
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for consumers. In the U.S. particularly, these developments have enabled house- 
holds to maintain consumption spending, thereby maintaining global aggregate de- 
mand. However, ever-rising debt-to-income ratios are not sustainable as this pro- 
duces rising debt service burdens. Similarly, asset price inflation significantly in ex- 
cess of the general rate of inflation is also not sustainable as this produces excessive 
asset valuations. This suggests that these trends must slow or even reverse, and 
when that happens the global economy could suffer a severe recession owing to ac- 
cumulated financial imbalances and inadequate aggregate demand. Moreover, recov- 
ery from such a recession could prove difficult because of large debt over-hangs and 
permanently atrophied structures of income and demand generation. 

V. How should policy respond? Rediscovering Keynesian and Institution- 
alist economics 

The current model of globalization brings low consumer prices as advertised. How- 
ever, it delivers low prices at the high cost of undermining the structure of income 
and demand generation. Today’s economic conditions have hints of the 1920s, a dec- 
ade marked by a credit-driven boom in U.S. and relative stagnation in the rest of 
the world. Meanwhile, income and wealth inequality in the U.S. have returned to 
levels that prevailed in the 1920s (Wolff, 2001). This raises the possibility of a new 
era of global economic stagnation, that in a worst case scenario could replay prob- 
lems similar to those that afflicted the global economy in the 1930s. 

The problems of the Depression era were solved after World War II by application 
of new economic ideas developed in the 1930s. These ideas have continuing rel- 
evance in the era of globalization. Unfortunately, the economic success that ensued 
in the thirty years after World War H contributed to a belief that the economic prob- 
lem had been permanently solved and that the policies and institutions adopted 
after the Depression were no longer needed. The result has been a gradual 
expunging of the thinking forged in the Depression, and economic theory has slowly 
drifted back to the economics of the pre-Depression era. Carried by this tide, eco- 
nomic policy-makers have been persuaded to create a modern variant of the pre-De- 
pression era economy under the rubric of globalization. 

One lasting contribution of the 1930s is associated with the British economist 
John Maynard Keynes, who identified the importance of aggregate demand for de- 
termining the level of employment and output. In the Keynesian model, unemploy- 
ment can result from reduced household and business spending. At best, free mar- 
kets are slow to remedy such conditions, and at worst they can get trapped with 
permanent high unemployment. 

Keynes recognized that the price system does not automatically generate suffi- 
cient demand, and what works in individual markets does not automatically work 
for the economy as whole. In individual markets, lower prices make a good rel- 
atively cheaper thereby providing an incentive to switch spending from elsewhere. 
However, this does not work for the economy as a whole because all prices are fall- 
ing. Indeed, the process can even work in reverse because falling prices increase 
debt service burdens of businesses and households that are debtors, thereby poten- 
tially lowering total demand and bankrupting the banking system. Consequently, 
there is a reason for policy to step in and stabilize demand through monetary (inter- 
est rate) and fiscal (government budget) policy.® 

A second vital intellectual contribution came from American institutionalist econo- 
mists, the leading lights of which were John Commons, Thorsten Veblen, and Wes- 
ley Mitchell. Institutionalists emphasized the importance of the nature of competi- 
tion and the problem of destructive rivalry — what Commons (1909, 68-69) termed 
the “competitive menace.” This idea resonates with today’s notion of the “race to the 
bottom.” What appears to maximize well-being from an individual perspective can 
be sub-optimal once the competitive interplay of actions is taken into account.'^ 

Institutionalist thinking constructs the policy problem in terms of “regimes of 
competition,” with some regimes promoting societal welfare better than others. In 
the 1930s, President Franklin Roosevelt’s New Deal policies embodied much institu- 
tionalist thinking. In combination with the adoption of a Keynesian macro-economic 
stabilization policy, the New Deal eventually solved the crisis of the Depression era 
and made way for the prosperity that followed World War H. The innovations of the 
period included new labor laws establishing the right to organize, the minimum 
wage, the 40-hour work week, and the right to overtime pay. In the financial realm, 
creative reforms included the establishment of the Securities and Exchange Com- 


®Tobin (1975, 1980) and Palley (1999b) have examined why generalized price deflation can 
be unstable. 

"^Atkinson (1997) has also emphasized the relevance of American institutionalist economic 
thinking for understanding globalization. 
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mission to oversee financial markets. Today’s challenge is to come up with a simi- 
larly innovative set of arrangements that addresses globalization and outsourcing. 

The New Deal incorporated a collection of bold policies that fashioned an accept- 
able regime of competition. Responding to global sourcing will also require an in- 
sightful array of policies. As with the New Deal, there is no silver bullet. With re- 
gard to rules governing worldwide competition, international labor standards are 
key to establishing a floor under the global labor market and ruling out retrograde 
competition. At the same time, they are good for economic efficiency and develop- 
ment (Palley, 2004, 2005). Concerning domestic issues, revitalizing unions is key to 
ensuring that productivity gains are shared equitably and result in a distribution 
of income that generates full employment. This calls for labor law reform that gives 
real meaning to the legal right to organize. 

There is also a need for new arrangements that discourages tax competition with- 
in and between countries. Such competition is generated by corporations shopping 
for tax abatements and lower rates as conditions of making investments. The result 
is either an unfair shift of the tax burden onto labor incomes or an underfunding 
of needed public investment and spending when corporate tax avoidance strips the 
public purse of revenue. 

Another area requiring new institutional arrangements is exchange rates. Here, 
the need is to prevent countries from using undervalued exchange rates as a means 
of competing. Engaging in competitive devaluation is a form of beggar-thy-neighbor 
economics wherein countries rely on demand in foreign markets rather than build- 
ing domestic markets. Undervalued exchange rates are an unfair subsidy that dis- 
torts the pattern of trade. They also risk causing global deflation because they pro- 
mote increased supply of exports without increasing global demand. 

With regard to national competitiveness, countries need to invest in education 
that raises worker productivity. There is also a need for job loss assistance and ac- 
tive labor market policies that help displaced workers cope with income losses and 
obtain training that prepares them for productive future employment. In this re- 
gard, a system of wage insurance that insures workers against wage losses from job 
displacement, such as that proposed by Kletzer and Rosen (2005), can help. More 
generally, a full-blown “flexicurity” social safety net such as that operated in the 
Nordic countries is desirable. Such a system protects workers against economic 
losses associated with economic change, thereby making them open to accepting and 
living with change {The Economist, 2006). 

In the United States there is a special need to attend to the problem of health 
insurance, which is currently a job cost, since premiums are tied to emplo 3 Tnent. 
This crisis is exemplified by General Motors, where the cost of each car made in 
its U.S. plants includes $1,500 of worker health insurance. Health insurance cov- 
erage needs to be detached from jobs, and this suggests a national health plan fi- 
nanced out of general teix revenues. 

All of these proposals point to the need for enhanced government provision of in- 
surance and social safety nets. However, as documented by Rodrik (1997), the re^- 
latory and teix arbitrage that is promoted by globalization and global outsourcing 
undercut government’s ability to provide such services. Thus, Rodrik (1997, p. 57- 
67) reports that country economic openness negatively impacts government social 
spending, negatively impacts teix rates on capital incomes, and positively impacts 
tax rates on labor incomes. These findings support claims of how globalization has 
tilted the balance of power in favor of capital, and they also implicitly confirm the 
need for international cooperation to combat tax competition. 

VI. Conclusion: the politics of policy response 

The emergence of global outsourcing enormously complicates policy issues, both 
intellectually and politically. The ability to outsource worldwide calls for new forms 
of international regulation because it undermines the effectiveness of many existing 
national arrangements. Yet, construction of an acceptable regime of international 
competition must be accomplished in a political environment lacking effective insti- 
tutions of international economic governance and in which national governments are 
weakened and corporations strengthened by the enhanced mobility of capital. 

Historically, political economy has been constructed around the divide between 
capital and labor, with firms and workers at odds over the division of the economic 
pie. Within this construct, labor is usually represented as a monolithic interest, yet 
the reality is that labor has always suffered from internal divisions — by race, by oc- 
cupational status, and along many other fault lines. Neo-liberal globalization has in 
many ways sharpened these divisions to labor’s disadvantage and capital’s benefit. 

One of these fault lines divides workers from themselves. Since workers are also 
consumers, they face a divide between the desire for higher wages and the desire 
for lower prices. Historically, this identity split has been exploited to divide union 
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from nonunion workers, with anti-labor advocates accusing union workers of causing 
higher prices. Globalization amplifies the divide between people’s interests as work- 
ers and their interests as consumers through its promise of ever-lower prices. Low 
prices do indeed yield benefits, but against this must be balanced globalization’s im- 
pact on wages, work conditions, and the balance of political power. 

Globalization also affects the economy unevenly, hitting some sectors first and 
others later. The process can be understood in terms of the hands of a clock. At one 
o’clock is the apparel sector; at two o’clock the textile sector; at three the steel sec- 
tor; at six the auto sector. Workers in the apparel sector are the first to have their 
jobs shifted to lower-wage venues; at the same time, though, all other workers get 
price reductions. Next, the process picks off textile sector workers at two o’clock. 
Meanwhile, workers from three o’clock onward get price cuts, as do the apparel 
workers at one o’clock. Each time the hands of the clock move, the workers taking 
the hit are isolated. In this fashion, globalization moves around the clock with labor 
perennially divided. 

Manufacturing was first to experience this process, but technological innovations 
associated with the Internet are putting service and knowledge workers in the firing 
line as well. Online business models are making even retail workers vulnerable, as 
evidenced by Amazon.com which has opened a customer support center and two 
technology development centers in India. The problem is that each time the hands 
on the globalization clock move forward, workers are divided: the majority is made 
slightly better off while the few are made much worse off. 

Balanced against this, globalization also impacts capital, creating a new split be- 
tween bigger internationalized firms and smaller firms that remain nationally cen- 
tered. Larger multi-national corporations that have gone global benefit from cheap 
imports produced in their foreign factories. Conversely, smaller businesses that re- 
main nationally centered in terms of sales, production and input sourcing are 
threatened by imports. In the U.S., this division has been brought into sharp focus 
with the debate over the trade deficit and the overvalued dollar. In previous dec- 
ades, U.S. manufacturing as whole opposed running trade deficits and maintaining 
an overvalued dollar because of the adverse impact of increased imports. This time 
round U.S. manufacturing has been divided with multinational corporations sup- 
porting an over-valued dollar and smaller domestic manufacturers opposing it. A 
similar division within the ranks of business and capital likely exists in Europe. 

This division opens the possibility of a new alliance between labor and those man- 
ufacturers and businesses that remain nationally based. However, such an alliance 
will always be problematic because of perennial underlying tensions between busi- 
ness and labor over the wage-profit division. Moreover, business may try to address 
its own internal division by promoting a domestic “competitiveness” agenda aimed 
at weakening regulation, reducing corporate legal liability, and lowering employee 
wages and benefits such as paid vacation time — an agenda designed to appeal to 
both nationally and internationally centered business, but at the expense of work- 
ers. 

Solidarity has always been key to political and economic advance by working peo- 
ple, and it is key to mastering the politics of globalization. Developing a coherent 
story about the economics of neo-liberal globalization around which working people 
can coalesce is a key ingredient for solidarity. That is why economics is so politically 
important. Economists tell stories about what is going on in the economy, and there 
is need for an alternative story to that provided by neo-liberal economics. An institu- 
tionalist-Keynesian perspective provides that alternative. 

Understanding how globalization divides labor can help counter cultural procliv- 
ities to individualism, as well as other historic divides such as racism. However, as 
if this were not difficult enough, globalization creates additional challenges. Na- 
tional political solutions that worked in the past are not adequate to the task of con- 
trolling international competition. That means the solidarity bar is further raised 
because international solidarity is needed for support of new forms of international 
economic regulation such as labor standards, environmental standards, capital con- 
trols, exchange rate coordination, and teix harmonization. 
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Chairman Miller. Thank you, Dr. Palley. 

Ms. Furchtgott-Roth. 

STATEMENT OF MS. DIANA FURCHTGOTT-ROTH, DIRECTOR, 
CENTER FOR EMPLOYMENT POLICY AND SENIOR FELLOW, 
THE HUDSON INSTITUTE, WASHINGTON, D.C. 

Ms. Furchtgott-Roth. Mr. Chairman, thank you very much for 
inviting me to testify today. I was so impressed with that Murdock 
Center. I would so much like to visit it. It sounds like it has so 
many opportunities. It looked just beautiful in the pictures. 

Unemployment rates right now are 4.9 percent for men 20 and 
above and 4.8 percent for women. Despite the high oil prices, we 
are still not in a recession. Yet, economic disruptions are causing 
a loss of jobs, and we need to figure out how to deal with this. 
Workers are our most valuable asset, and the question is how can 
we make the disruptions as little as possible. 

The Labor Department has many programs which are outlined in 
my written testimony to help unemployed workers. About 97 per- 
cent of workers are covered by unemployment insurance. Most un- 
employed workers find work relatively quickly. Last year, for exam- 
ple, we had about 59 million new hires in our workforce of 154 mil- 
lion, and we had about 57 million separations. 

The United States has benefited from globalization because a lot 
of the goods that we export create jobs for Americans, so whereas 
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some of the jobs are lost, we create many more jobs throughout ex- 
port industries, particularly due to the current state of our dollar, 
which has made our exports very competitive. 

We also have lower-priced goods here that make American wages 
go further. If you go to places like Wal-Mart or Target, we import 
a lot of goods, and people buy those, and their paychecks go fur- 
ther. 

Some, however, can’t find work because of economic disruption, 
and we need to find a way how to help them. I have a few sugges- 
tions for reforming Trade Adjustment Assistance, which is the 
main program to help trade-assisted workers. 

One thing we need to do is make it administratively simpler. It 
is very difficult to fill out the paperwork. The health insurance 
component, in particular, requires paying for health insurance up- 
front and then getting a credit back the next year. And something 
has to be done to fix that. 

Also, all trade-affected workers are not all the same, and what 
we need to do is find individualized plans for everybody. A woman, 
for example, who is laid off from the Pillowtex plant isn’t the same 
as, say, a man who is laid off from Ford or General Motors. They 
have different sets of skills, and they can get different sets of jobs. 
So we need to have the one-stop staff and the one-stop centers 
work individually with unemployed workers and provide individual 
plans for training, because they can have different kinds of train- 
ing. People can benefit from different kinds of training. 

We should require Trade Adjustment Assistance recipients to 
register at one-stop centers and check computerized listings, pref- 
erably with individual guidance. We need to use high-quality meas- 
ures to hold the staff at one-stop centers accountable for making 
sure that funds go to training that are likely to have a beneficial 
affect. 

We also need to be using more community colleges. Community 
colleges are a vast resource throughout our country. They can turn 
on a dime in terms of professors. If you have more people sign up 
for a class, they can hire more professors in that area. If they don’t 
have demand for a class, then that professor just doesn’t teach that 
semester. And that is very useful, especially with regard to nurses. 
A lot of community colleges, for example, are constrained in terms 
of the amount of nurses that they can take, because there just 
aren’t enough people to teach it. And these are things that need to 
be fixed. 

We also need to take a close look at how we educate workers. We 
need to be educating workers, not just for one job, but for a whole 
career, for a series of jobs in a career. We need to work on high- 
school dropout rates, making these dropout rates lower, having 
more high school students graduate from college and working on 
one project that looks at education in the State of Florida. Not only 
does Florida have a low graduation rate, but it also has a very 
mixed package of what classes that these students are taking, and 
we need to have more attention, not only to having students grad- 
uate but also to the training they are receiving. 

We also need to pay attention to vocational training and see if 
that is an option. All these things would make it easier for someone 
to find another job after they are laid off. 
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What we don’t need is another $9 billion program. The Trade 
and Globalization Act would extend the service in Government sec- 
tors, would certify the whole industry if just three firms were af- 
fected for Trade Adjustment Assistance or if the ITC certified that 
there were unfair imports. It would extend benefits to two and one- 
half or three years. It would prevent anyone except a State worker 
from advising a TAA recipient on what kind of job to take, and this 
isn’t anything that would benefit these workers. So I would suggest 
that Trade Adjustment Assistance can be helped with a relatively 
small number of changes. These are changes that you Members can 
do and help with, and that would be most helpful for these work- 
ers. 

Thank you very much, and I would be glad to answer any ques- 
tions. 

[The prepared statement of Ms. Furchtgott-Roth follows:] 

Prepared Statement of Diana Furchtgott-Roth 

Mr. Chairman, Members of the Committee, I am honored to be invited to testify 
before your Committee today to speak on the subject of promoting U.S. worker com- 
petitiveness in a global economy. 

Currently I am a senior fellow at the Hudson Institute. From February 2003 until 
April 2005, I was Chief Economist at the U.S. Department of Labor. From 2001 
until 2003, I served at the Council of Economic Advisers as Chief of Staff and spe- 
cial adviser. 

The United States has one of the lowest unemployment rates in the industrialized 
world. In April 2008, the latest month for which comparable data are available, 
Americans had an unemployment rate of 5.0 percent, while unemployment rates in 
the Eurozone were 7.1 percent; in France, 8.1 percent; in Germany, 7.6 percent; in 
Spain, 9.6 percent; and in Canada, 5.3 percent. Only Japan had a lower rate than 
the United States. 

Last month, although the unemployment rate rose to 5.5 percent, unemployment 
rates among adults 20 and over remained below five percent. Unemployment rates 
for men were 4.9 percent, and for women were 4.8 percent. The jump in the unem- 
ployment rate was due to unemplojmient of teenagers, who have been priced out of 
the job market by last summer’s hike in the minimum wage. 

Skilled workers are important for global competitiveness. We live in an open, glob- 
al economy, and we compete against other countries to offer the best environment 
for investment and for firm location. We want firms to locate and expand in the 
United States, creating jobs here rather than going offshore. In order to do that, we 
need to provide a ready supply of labor and keep the smartest entrepreneurs and 
workers here. When our workers lose their jobs, we need to help them find new ones 
as effectively as possible. 

Our challenge is to facilitate the movement of workers from some sectors to oth- 
ers. The need for skilled workers makes it all the more imperative that we mod- 
ernize our workforce training programs and make them as efficient as possible. 

Workers already have some protection from job loss. About 97 percent of wage and 
salary workers have unemployment insurance (UI), a federal-State program funded 
by employer payments that rise with the number of firm layoffs. The program gives 
many unemployed workers, who last month numbered 8.5 million, benefits for up 
to six months. Qualifications and benefit levels are set by individual states. 

There are more than a dozen programs organized by the Labor Department to 
help train unemployed workers. I won’t describe all, but let me review just a few. 
Workers adversely affected by trade have access to Trade Adjustment Assistance, 
a program that is projected to help 92,000 workers in FY 2008, at a cost of $9,000 
per participant. Alternative Trade Adjustment Assistance (ATAA) compensates 
manufacturing workers age 50 and older who lose jobs to imports. If these workers 
take a job paying less than their previous position, they receive half the difference 
in wage between their new job, up to a level of $5,000 annually, for two years, a 
concept called “wage insurance.” 

The Workforce Investment Act program for adults is projected to have 296,000 par- 
ticipants in PY 2008, at an average cost of $2,900 per participant. This has a net- 
work of “One-Stop Centers” where unemployed workers can register for benefits, 
training, and available job openings. A related program, the Workforce Investment 
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Act program for dislocated workers expects to serve 319,000 participants, at an av- 
erage cost of $3,750 per person. The Wagner Peyser Employment Service is pro- 
jected to help 14 million participants, at a cost of $54 per person. Other programs, 
for youths. Native Americans, older Americans, and migrant and seasonal farm 
workers, also make important contributions. 

Some have proposed expanding TAA to other sectors, such as services, in order 
to deal with problems of global competition. Last October, the House of Representa- 
tives passed the Trade and Globalization Assistance Act of 2007, at a cost of $9 bil- 
lion over 10 years, and the bill is now awaiting action in the Senate. However, eco- 
nomic circumstances do not warrant such a drastic expansion of the program. 

The Trade and Globalization Assistance Act of 2007 would cover more workers 
with TAA, even those now covered under other programs, and give more benefits — 
hence the expensive $9 billion price tag. The bill would extend TAA to the service 
and the government sectors, claiming that these workers suffer from trade. Perhaps 
true, but services have generated over 90 percent of the eight million jobs created 
since the start of the jobs recovery in August 2003, and government has created an- 
other nine percent. 

The bill would go further. Whereas workers in particular firms are now certified 
by the Labor Department as affected by trade and eligible for TAA, the bill would 
enable entire industries certified as TAA-eligible. If three firms in an industry were 
certified within six months, all workers in that industry could get benefits, even 
those at firms not affected by trade. Similarly, if the International Trade Commis- 
sion certifies that there have been unfair imports of low-cost goods, all workers in 
the domestic industry would automatically be eligible for TAA. 

In addition to expanding numbers of eligible workers, the bill would expand un- 
employment benefits. Workers in TAA can now receive up to two years of benefits, 
with an extra six months if they need remedial education. This would be increased 
to two-and-a-half years of benefits, with three years if remedial education is needed. 
So workers who can least afford it would be encouraged to stay out of work and 
lose three years’ income. 

The Trade and Globalization Assistance Act of 2007 would prevent TAA-eligible 
workers receiving job advice from anyone other than a State worker. Unemployed 
workers on TAA walking into a career center would not be allowed to talk to job 
counselors from the private sector, the county, faith-based organizations, non-prof- 
its, or local governments. They would have to wait in line to see State workers. 

TAA can be improved with less costly congressional legislation by focusing the 
program on training and re-employment, rather than on unemployment. 

One reason that more people are not participating in the program might be that 
they are finding jobs on their own in the many growing industries in the United 
States. Industries such as education and health services and professional and busi- 
ness services have hired many more workers over the past few years. 

Another reason could be because of administrative difficulties with applying for 
benefits. If this is the case, then it would be worthwhile to try to streamline the 
application process of the current program before expanding it. 

Other measures to improve TAA could have some effect in shortening the period 
of unemployment. Workers affected by trade are all different, and it may be bene- 
ficial to have One-Stop staff work with TAA recipients to develop individualized 
plans to find new jobs and determine under what circumstances training is likely 
to have a large positive effect. 

TAA recipients could be required to register at One-Stop career centers and peri- 
odically check computerized job listings for suitable jobs. Then, One-Stop staff could 
monitor recipients’ job search to ensure that they are effectively looking for work. 

The One-Stops could provide funds to cover direct training costs and stipends to 
provide income support, but only in cases where One-Stop staffs certify training is 
likely to have a high payoff. 

In order to further increase incentives to take the best available job, the Labor 
Department could pay the additional cost of transportation to cover commuting to 
a job far from home for up to two years and paying a portion of relocation expenses. 
However, relocation payments should be contingent on remaining employed in an 
area for at least six months. 

Before expanding any program, it’s necessary to make sure that One-Stops are 
making the best use of their resources. We should use high-quality measures and 
standards to hold One-Stops accountable for ensuring funds go to workers assidu- 
ously searching for new jobs or obtaining training likely to have a large effect on 
subsequent earnings. 

We also need to redirect the use of training funds to include more community col- 
leges for helping unemployed workers. Community colleges provide some of the best 
training in the country. They train the majority of nurses and emergency personnel. 
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Forty-five percent of the Nation’s freshmen are enrolled in community colleges. 
Studies have shown that when unemployed workers take targeted technical courses 
at community colleges, their future earnings increase. 

For recipients not in training, an ideal performance measure would capture how 
much quicker recipients return to work than otherwise would be the case. For re- 
cipients in training an ideal measure would capture how much higher their earnings 
are and how much better other aspects of their jobs are than otherwise would be 
the case. The earnings/job-quality measure also is an appropriate secondary meas- 
ure for recipients not receiving training. 

Americans don’t know whether expanding wage insurance, paying unemployed 
workers part of the difference between the salary of their old job and a lower salary 
of their new job, will solve problems of economic insecurity from globalization. But 
it might be worth trying in a few states to see if it works, rather than imposing 
a federal mandate. 

In addition to workforce training, America needs to take a fundamental look at 
how we educate workers before they join the workforce. We need to lower our high- 
school dropout rates, if necessary by incorporating vocational training into the last 
years of high school, and encourage young people to get as much education as pos- 
sible. This would prepare them for a succession of careers, rather than just one, and 
enable them to change jobs more easily. 

In summary, economic circumstances do not warrant expanding TAA at the 
present time. A few changes in the administration of the program could make it 
more efficient without the need for comprehensive expansion. Further, integrating 
different types of federal training programs and making them more effective would 
help the unemployed make the best use of these services and obtain a new job more 
quickly. 

Thank you for giving me the opportunity to appear before you today. I would be 
glad to answer any questions. 
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Discussion 

Chairman Miller. Thank you. We will now have questions from 
the Committee Members, which consist only of me at this point. 
Rather than go through the exercise of recognizing myself for five 
minutes and then calling time on myself and then recognizing my- 
self for another round, I will just ask questions. If one of the Mem- 
bers shows up, I will call on myself and recognize that Member for 
five minutes and proceed differently. 
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Dr. Russo and Dr. Palley both suggested that we were in a race 
to the bottom, and I think Dr. Palley more so in his testimony, that 
nations compete for investment and jobs that really use incentives 
like lower taxes, lower environmental standards, less expensive 
labor, and that that was exacerbated by certain features of the 
International Trading System. 

How do we address that? What can we do about it? Dr. Palley 
first, then Dr. Russo, and then anyone else. 

Dr. Palley. 

Dr. Palley. Chairman Miller, I think this is absolutely right. I 
think the metaphor of a barge captures exactly what is going on 
in the global economy. There is a tremendous increase in mobility, 
internationally and of course, within our own borders. In some 
sense you could even think of the troubles before of the Rust Belt 
versus the Sun Belt. That was an early forerunner of what 
globalization is in the sense that it is now spilled outside our bor- 
ders. 

I think in so much we are all on the same page at some level 
here regarding sort of the Trade Adjustment Assistance Program, 
the details as it applies to the individual, the application to trade 
dislocations. I heard some difference from Ms. Furchtgott-Roth re- 
garding an extension of the program to cover a broader range of 
workers. I myself think that that is a necessary feature of helping 
people deal with an increasingly dynamic world. I think a job loss 
is a job loss, be it due to technology or due to trade, and we should, 
therefore, be extending these type of features to help workers. 

However, I think there is a very big difference when we look at 
sort of the macro picture, the global structure of what is involved, 
and I think you have a problem here of how to anchor the barge 
and to have the barge be steered in the right direction, in a direc- 
tion that produces shared prosperity. You need a whole set of pro- 
grams, and that is one of the troubles when we deal with 
globalization from a policy standpoint. Often our policy discussions 
are rather siloed, as in a sense today’s is. Today we approach it 
first from — the main issue on the agenda seems to be Trade Adjust- 
ment Assistance, but in my own testimony I talked about the need 
for exchange rate rules, which has been a very, very important 
issue, was off the agenda when we constructed this globalized 
world, beginning 15 and 20 years ago without large trade agree- 
ments. We left trade exchange rates completely out of the picture. 
They are never part of trade agreements. They are clearly an abso- 
lutely essential piece of trade. More than any other factor they 
probably determine the direction of trade, certainly in the short 
run. 

We need labor standards. Clearly as we found in our own na- 
tional economic development in the late 1930s, we had a whole se- 
ries of pieces of important labor legislation that established the 
preconditions in which prosperity could be shared. And that is a 
challenge that we need to get onto the international economic agen- 
da. It must be part of our trade policy. Countries that don’t want 
to participate in those type of arrangements would perhaps be ex- 
cluded from participating. 

Environmental standards, we see that is going to be more and 
more part of the discussion. That was siloed off as part of, sort of 
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global warming. Now we see it has economic implications as well, 
because countries can compete on the margin there. 

I think it is very important. I know you heard in a previous hear- 
ing from Ralph Gomory about the role of bringing corporations 
back and realigning their interests with the national interest. What 
worked so well in the 1950s, that great expression. Engine Charlie 
Wilson’s expression, about what is good for General Motors is good 
for the country. In a sense it was an accident. General Motors was 
really a national corporation. It perceived its North American oper- 
ations as being restricted to North America. When that was the 
case, it is advancing its market share in the U.S., advancing its 
profits here, helped advance American prosperity. Now General 
Motors and lots of other corporations, of course, operate on a global 
basis, where they produce is good for their global bottom line, but 
not necessarily for our national income. And one of the classic ex- 
amples is a company like Boeing. When Boeing offshores some its 
components’ production for its new Dreamliner, that is going to 
take good jobs away from Seattle. On the other hand, because it 
can produce those pieces of componentry cheaper elsewhere, that 
will raise the company’s bottom line. 

So we need incentives, and I think Dr. Gomory talked about pos- 
sibly thinking about rearranging the tax code to reward companies 
that increase value-added production here. I think one of the obvi- 
ous changes that has been on the Congress’s agenda for quite 
awhile — I know it was talked about several years ago, five years 
ago — is changing the corporate tax law so that we do not privilege 
profits earned offshore. A company right now that earns profits off- 
shore pays no taxes on those profits until they are repatriated to 
this country. That is clearly a subsidy. It is an incentive to earn 
your profits offshore, keep them offshore, finance your investment 
out of those profits, and therefore build your production offshore. 
That is an easy no-brainer in my opinion. 

But I hope that these comments illustrate how we are talking in 
a sense about an architecture and not one single piece of policy. 

Thank you. 


Job Protection 

Chairman Miller. Thank you. Dr. Palley. 

Dr. Russo, how do we protect our jobs, protect our prosperity 
without 

Dr. Russo. First of all, I think Dr. Palley has taken care of most 
of the terrain that I would have discussed, and I think it is better 
for me just to — let me give you an example. And this is a story of 
Delphi and in our area, the subsidiary of General Motors was Pack- 
ard Electric. That during the late 1970s had 14,000 jobs and start- 
ed moving this work, first of all, to the Maquiladora sector in Mex- 
ico and became the largest employer in the Maquiladora sector. 
The workers and the union there negotiated three-tier wage levels 
to make sure they retained as many jobs as they possibly could, 
and there was discussion that this was all a part of an inter- 
national division of labor within the company, and it made sense 
economically. 

As this moved on into the 1990s, they continued to move jobs to 
Mexico, and then starting to de-industrialize parts of their sections 
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of Mexico when they found out the wages became $2 an hour, that 
they can get the jobs done at 20 cents an hour in China. 

Now, when they were spun off from General Motors, they contin- 
ued their moves offshore, and ultimately they went into bank- 
ruptcy. They, in an attempt to abrogate their collective bargaining 
agreements, to use the PBGC [Pension Benefit Guarantee Corpora- 
tion] if necessary as a threat, to force General Motors to accept 
their pensions. And while all this is going on and they are in bank- 
ruptcy, one business editor called me and says, “Well, why don’t 
the workers take more concessions?” And I said, “First to answer 
your question for me, how does a company in bankruptcy at that 
time have a stock value of $3.50?” Because investors know that 
Delphi is a global corporation, and they have secured their assets 
in China in the Eastern Automotive Triangle, and while they are 
in bankruptcy in the United States and in North America, what 
they are doing is they are building a $350 million R&D facility that 
will hire 3,000 engineers in Shanghai. 

And when I was speaking at Peking University, this whole ques- 
tion, you know, what is Delphi? What is a corporation? What is the 
purpose of a corporation? Is it an entity that is involved with in- 
creasing shareholder values and moving inputs and assets around 
like pieces on a chess board? Or is a corporation an organization 
that has reciprocal responsibilities with shareholders and man- 
agers and employees and the nation-states in the creation of value? 

I think that crucial question that was, I think, part of the first 
hearing, is very central to this discussion. Not just a simple eco- 
nomic policy, but a policy of what is a corporation. 

Chairman Miller. Mr. Rosen. 

Mr. Rosen. With your permission, Mr. Chairman, if I could just 
very briefly, I want to respond to your question in a bit of different 
way, which is what should we not do? And the first thing is we 
need to invest in this country. Currently investment in plant and 
equipment as a share of GDP is very low. It is below its 50-year 
trend. So we need to invest more in this country. We ourselves 
need to do more. 

Number two, we need to have international agreements on trade 
and taxes and investment and all of those things, and instead over 
the last eight years we have pursued a policy of going after bilat- 
eral agreements. We spent a lot of time negotiating these agree- 
ments that amount to something like eight percent of our trade at 
the expense of our multi-lateral agreements, which now are basi- 
cally at a standstill, and we are not even sure if they are going to 
be completed. 

So first thing is we don’t invest enough. Second of all, we have 
had a misguided trade policy over the last eight years, and the 
third are the issues that we are raising this morning in terms of 
how do we make, how do we assist in the transition. They are not 
the answer, but they are part of the answer, and we don’t do that 
right either, and ironically, what we are doing is in some sense we 
are strengthening the targeted programs that only help a certain, 
few number of people, and the general programs are weakening. 

And one last comment. I just want to say because I think it is 
always important to put all this in context, we talk and talk and 
talk about Trade Adjustment Assistance. Currently, only 50,000 
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people in this country are enrolled in the program. We are not talk- 
ing about a program that is helping thousands and millions of peo- 
ple like unemployment insurance. It is 50,000 workers. And it gets 
a lot of attention, it gets a lot of resources because of the political 
importance of those people, but why are we only helping those peo- 
ple that way and not other people? 

Chairman Miller. Ms. Furchtgott-Roth, did you have a com- 
ment? 

Ms. Furchtgott-Roth. Yes. 

Chairman Miller. Okay. 

Ms. Furchtgott-Roth. Yeah. Thanks very much. Are we in a 
race to the bottom and what should we do about it? I would like 
to say we are not in a race to the bottom. We have had more 
globalization, but we are better off. I mean, if you look at where 
we are now compared with, you know, 30 years ago, we have more 
globalization, but we have a lower unemployment rate, we have 
lower inflation, people are better off, people have cell phones, com- 
puters, DVDs, this little Blackberry that made such a splash when 
A1 Gore used it in 2000. So many people have them now. People 
eat out more. The houses that are built have air conditioning and 
heating. We have Toyota, BMW, Nissan with plants here in the 
United States producing more jobs for American workers and 
countless other foreign plants here, also creating jobs. 

You asked what should we do about it. Well, one thing we should 
do to improve our economy, we should keep tax rates low. Tax 
rates are scheduled to go up on the first of January, 2011. I have 
just written a book that is been published by Lexington Books 
called, “Overcoming Barriers to Entrepreneurship in the United 
States.” It just came out a couple of months ago. Tax rates are im- 
portant to entrepreneurs. Many of them fall under individual tax 
rates. Their tax rate is scheduled to go up from 35 to 40 percent. 
I mean, it is no wonder investment in the United States as Mr. 
Rosen said is declining, if we are facing such a large tax hike in 
2011. 

We need to do something about our energy, our manufacturing 
sector is affected by our energy. Our airline industry is affected by 
energy. We need to be drilling offshore and in ANWR. We need to 
be building refineries and nuclear power plants. We can’t look on 
energy as this dirty stuff that we don’t need, because our manufac- 
turing sector needs it. 

We need to get rid of the ethanol mandate that is driving up food 
prices. Eggs cost about $2 or $3 a carton. I bought corn yesterday. 
It was three ears for a dollar, and it used to be five or six ears for 
a dollar. Milk. It is $3.50 a carton. Used to be, a gallon. Used to 
be $2 a gallon. We need to get rid of that ethanol mandate, which 
is going to require 36 billion gallons of ethanol in 2022, nine billion 
this year, and we just don’t have the corn to deal with that. 

And we need to pass more free trade agreements as Mr. Rosen 
said. We need to pass the Colombia Free Trade Agreement. Right 
now the Colombians can import anything they like here under the 
existing trade agreements, but we cannot export over there. And so 
our companies don’t have markets for, in Columbia, and those need 
to be opened up. 

So thanks very much for asking that question. 
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Wages and Inflation 

Chairman Miller. Thank you. Are average wages keeping up 
with inflation? 

Ms. Furchtgott-Roth. If you look at average wages in terms of 
benefits, total compensation, total compensation 

Chairman Miller. That assumes then health care costs. 

Ms. Furchtgott-Roth. Right. 

Chairman Miller. Which is 

Ms. Furchtgott-Roth. Exactly. 

Chairman Miller. But 

Ms. Furchtgott-Roth. Wages without benefits 

Chairman Miller. Right. 

Ms. Furchtgott-Roth. — are not keeping up with inflation, but 
the benefits are a more and more important component of total 
compensation. 

Chairman Miller. Because of the inflation of health care costs? 

Ms. Furchtgott-Roth. Because of the high cost of health care. 
Yes. And the high cost of pensions. 

A New Metric for Corporate Accountability 

Chairman Miller. Okay. Dr. Russo, you, and I think Dr. Palley, 
too, echoed what was said at our last hearing about the role of cor- 
porations and how they should not perhaps just be judged by their 
profitability but their other obligations, other than just the obliga- 
tion to the shareholders. And, in fact, most corporations are not 
run for the shareholders either. They are run for the top execu- 
tives. 

My question then and now is, that is a remarkable change in the 
way we look at the economy if we expect the major economic actors, 
the largest corporations, not to act on essentially one criterion, 
profitability. If we take the view that corporations — and trying to 
make corporations national institutions again instead of inter- 
national institutions is no small feat — but if we assume that they 
should pay attention to the concerns of the communities in which 
they locate operations and their workers, and on and on, how do 
we judge performance of the management of the Board of Direc- 
tors? How do we hold them accountable? How do we govern cor- 
porations when there is this wide set of considerations in how cor- 
porations should behave and how their performance should be 
judged? 

Dr. Russo. 

Dr. Russo. I think it is a complicated question because we are 
really rethinking corporations because they have already rethought 
themselves. At an earlier period of time they did take into account 
multiple stakeholders in terms of their thinking, and some corpora- 
tions still do that. But increasingly, as one executive said to me, 
“I want to do the right thing, but in this global competition now, 
I am going to have to move offshore. I am going to have to 
downsize.” 

And so the answers to the questions are really sort of systemic. 
How we look at global corporations in a global economy, how we 
define what they are as legal entities and their various responsibil- 
ities, how we judge their interactions with nation-states because 
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the nation-states provide a framework for their operations. And 
that is going to require a type of discussion that is going to include 
not only the United States but other countries. And a discussion 
about how do we hold these corporations responsible for their ac- 
tions. 

Chairman Miller. Dr. Palley. 

Dr. Palley. Thank you. This is a very deep question. 

Chairman Miller. Well, thank you. 

Dr. Palley. I did read the transcript of the previous hearing, and 
Dr. Margaret Blair, who was at graduate school at Yale with me, 
was, I saw, a presenter, and she did, indeed, sort of point out how 
the right to be a corporation is, indeed, a legal privilege created by 
law. It is not something that exists naturally, and Dr. Blair also 
pointed out that, in fact, in current U.S. law there is nothing that 
says profit maximization is the only goal of corporations, though 
apparently there is one small State case regarding a bankruptcy 
when the firm was clearly going to be put into bankruptcy. At that 
stage it did seem to have an obligation to do best by shareholders. 

I also want to reiterate what Dr. Russo said about, I have spoken 
to corporations, too, to corporate executives who say how they are 
trapped in this system, and that is when I used the word, this race 
to the bottom. I don’t want it to be something, we are all going to 
end up impoverished here like in Bangladesh. That is not going to 
happen. We are a rich society, and we will continue to be rich. But 
whether we are as well off as we could be is a different question, 
and that is the sort of way in which I use it. 

And lots of corporate executives, responsible corporate execu- 
tives, would like to do better but are trapped in this situation. So 
we can truly help them. 

One of our problems here is we tend to think of ourselves as en- 
gineers, as if we can engineer society. As an economist that is not 
in my frame of mind. I think getting good outcomes from the econ- 
omy, from society, is extremely difficult. I would point to one thing, 
again, coming back to this issue of an architecture or think of an 
economy as a house. A well-designed house has doors, windows, 
ceilings, floors. You need all the pieces together to make a well-de- 
signed economy, and here is something of how we have hurt our- 
selves, I think. 

I think of unions. Unions were a critical way of negotiating this 
difficult thing of getting corporations to behave responsibly. When 
there was a strong union movement in this country that was sup- 
ported by public policy — not been now for close on 40 to 50 years — 
unions fought people within the corporation to get these other goals 
onto the corporate agenda. Once you drove unions out of exist- 
ence — well, not out of existence, you drove them into a great state 
of weakness — you lost that form of representation. 

And so today corporate governance has taken a different direc- 
tion, and a very interesting study that I saw, although I don’t actu- 
ally have the citation here right now, is there were some econo- 
mists who looked at pay of CEOs and the connection to union pres- 
ence. And it turns out when unions are present, CEO overpayment 
is much, much less. So you do see not just representing workers, 
but unions bringing in other social interests, and this is done in a 
sort of a non-legislated way, and that is the sort of thing how Con- 
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gress with labor law can then have a knock-on effect in terms of 
good corporate governance in a way that one wouldn’t anticipate. 

Chairman Miller. The presence of other CEOs on the Board’s 
Compensation Committee also has a correlation to executive pay. 

Dr. Palley. Yes, indeed. 

Chairman Miller. The results are much higher executive pay. 

Mr. Rosen. 

Mr. Rosen. Mr. Chairman, if I could, I just want to come back 
again to some specifics to help you. You know, we talk about labor 
standards and environmental standards in other countries. We 
don’t talk about them here in the United States, and this is some- 
thing that could be done without legislation if we could kind of 
have a good seal of housekeeping for our companies. Which of our 
companies invest, how much do they invest in R&D as a share of 
their sales? How many of them provide pensions and health care 
to their people? 

If we had this ranking, how much do they invest, reinvest their 
profits here in the United States, if there was an organization that 
would list these things, we would know who are the good compa- 
nies, if you will. And then those companies would get some atten- 
tion, maybe then people would invest in those companies. 

So those are standards that we could do right now. We wouldn’t 
need any additional legislation, but we are so busy talking about 
what others should do, we forget to see what we should be doing. 

Chairman Miller. How does that affect, Mr. Rosen, or any of 
you who’ve already answered this question, the large corporations 
are now not simply national entities in the way that General Mo- 
tors was in the 1950s. They truly are international. Their investors 
are international, their markets are international, their operations 
are international. 

What would investors in other countries think of a measure of 
a corporation that looked at how it, how well it was doing by people 
in our country? 

Mr. Rosen. The first thing I would say is that I know that in 
places like Germany and Japan it does affect their own investors 
to invest in those companies that they think are going to be loyal 
companies to their countries. We just don’t have that kind of in- 
vestment strategy. We don’t encourage that kind of investment 
strategy, and in part because we don’t have the information. So I 
think here in the United States we could influence the capital mar- 
kets with that kind of information. 

What would other investors in other countries think about it? I 
would imagine that they would like it because it would be pro- 
viding more information to them also. You know, part of the prob- 
lem right now is we don’t get good information about these compa- 
nies for investors, and that would help everyone. I think all inves- 
tors around the world would appreciate it. 

Chairman Miller. Dr. Palley. 

Dr. Palley. Yeah. Could I chime in there as well? This may be 
an anecdote, but it is a story that I heard that Ralph Nader actu- 
ally wrote to the CEOs of the top 500 corporations in this country 
and asked if they could say the pledge of allegiance before their 
board meetings, and their response was, in fact, that, one I think 
wrote back that they might consider it. The other 499 said that 
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they couldn’t because they had international shareholders, who ob- 
viously didn’t share that same interest. 

But I think that reveals something very important. I am all for 
standards, sunlight, exposure of what corporations are doing, but 
I don’t think you will be able to escape the fact that at some level 
one will need powerful legislation and obligations of corporations 
imposed in part by law or through other actors in society who are 
powerful or remade powerful such as unions. 

I do want to say that one very important thing here, I strongly 
disagree with Ms. Furchtgott-Roth’s recommendations that we pass 
further trade agreements like the Columbian Trade Agreement. 
What is going on here is we are going down a road that locks us 
in and makes it more and more difficult to change direction. That 
is one of the consequences of building public policy in this piece- 
meal way. 

And I am, therefore, a strong supporter of the idea of taking a 
pause in trade agreements, taking them off the table, beginning a 
period of powerful introspection, and we look at what things we can 
do alone, what things we can do with other countries, then work 
with those other countries to see who is on board for making 
changes. And to try and escape the path which we are currently 
locked into. 

Chairman Miller. Ms. Furchtgott-Roth. 

Ms. Furchtgott-Roth. Well, thank you. Yes. Yes. Well, to an- 
swer your question about corporations, we need to make the United 
States a hospitable place to be so the corporations are attracted to 
the United States. We need to have low tax rates, low levels of reg- 
ulation, low energy prices. After we passed the Sarbanes-Oxley Bill 
recently London has overtaken New York by some measures as a 
financial center, and we can’t legislate that corporations stay here 
in our internationally mobile economy. But we can make it a hos- 
pitable place where corporations want to locate, where they can, 
where they provide jobs for Americans, where they provide low-cost 
goods, and that should be our goal. 

Chairman Miller. British law allows or requires an advisory 
vote by shareholders on executive compensation. The United States 
does not. 

Do you believe that that would be an improvement? 

Ms. Furchtgott-Roth. Could you repeat the question? 

Chairman Miller. Sure. You cited favorably Britain. 

Ms. Furchtgott-Roth. Yeah. 

Chairman Miller. That some of our corporations were moving 
more operations to Britain. 

Ms. Furchtgott-Roth. Yeah. Right. 

Chairman Miller. Britain requires a vote by shareholders at 
least on executive compensation packages. It is actually not en- 
tirely advisory. It is either approve or disapprove. The United 
States does not have anything like that. 

Do you think that would be a useful reform in the United States? 

Ms. Furchtgott-Roth. No, I don’t think it would be. 

The DOD Model of Community Assistance 

Chairman Miller. Okay. The Department of Defense and their 
base closings took some great efforts to try to lessen the impact on 
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the communities that they were reducing or eliminating military 
operations in, closing bases. There have been some suggestions, 
and have for a long time, that American corporations should have 
to do the same thing. 

Do you think something like that would be useful, and what form 
do you think it should take? 

Mr. Rosen, you seem to be 

Mr. Rosen. Yeah. Thank you very much. Here is a case where 
we have a positive model, and it works as you suggest. The ques- 
tion is why are we only letting a few communities take advantage 
of it and not others. 

Let me just say I actually had the honor of having the oppor- 
tunity to experiment with this program in a civilian case. I was 
working for Senator Bingaman, and the State of New Mexico was 
experiencing several dislocations because of the Levi Strauss plant 
closings. And we tried to emulate the base closing process in 
Roswell. We got one of their technical advisors transferred to 
Roswell to help with writing a strategic plan. We made up a com- 
munity board just like they do under base closings, and it was pret- 
ty successful. 

Now, of course, none of these efforts are ever going to make all 
of these workers whole again. We know that, but the question is, 
can we kind of ease the transition a little bit more, and the base 
closing model is a successful one. What makes it successful is that 
it is kind of aggressive, so they send expertise to the communities 
and help them figure out where they want to go. 

Number two, they know about existing government programs. 
Not necessarily calling for more programs: They know where the 
grants and loan programs are, so they can help communities apply 
for those programs. That is the problem. A lot of communities and 
workers don’t know about these things, but there are a lot of pro- 
grams out there. 

So that is the second thing that they do, and the third is it is 
very comprehensive. They look at everything. They look at the edu- 
cation system, the employment system, attracting new companies. 
They look at the whole thing. It is not just a worker adjustment 
program. 

So those three elements make it very successful, and I, to be 
quite honest, just don’t understand at this stage, when this pro- 
gram has been in place for several decades, why we don’t use it in 
civilian cases. I just don’t understand. It wouldn’t be that costly. 
It is not a question of money because all it would be — funding, 
technical assistance — is already the existing loan and grant pro- 
grams. So I don’t think it is a matter of cost. 

Chairman Miller. My time is now expired. 

Mr. Baird is recognized for five minutes. 

Trade Adjustment Assistance 

Mr. Baird. I thank the Chair, and I thank our panelists. This is 
something tremendously important to my region. I have a county 
that is nearing nine percent unemployment, leading our state in 
that, and at least a significant portion we believe is because of com- 
petition from international trade. 
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One of the issues that many of us turn to when such events hap- 
pen is Trade Adjustment Assistance, and Mr. Morgan, you have 
commented on the numbers of cases that have heen filed and then 
denied and then litigated and then approved. Then you believe ba- 
sically that DOL doesn’t seem to be on the side — I don’t mean to 
put words in your mouth, but as you read it, it sounds like their 
default answer tends to be no, and that leaves a whole lot of Amer- 
ican workers bereft of the benefits that we created this program 
for. 

Could you comment a little further on that? I have read your tes- 
timony; and any others who want to add to that, I would appreciate 
it. What is the situation, and what do we need to do to improve 
it? 

Mr. Morgan. I think you are exactly right, that the problem is 
that the Department’s default answer is no. Now, they would sure- 
ly come back and say that they certify workers in a lot of cases, 
but I think that what they are doing is certifying workers where 
the petition presents such a compelling, straightforward case that 
they don’t have to conduct any kind of an investigation. The cases 
where they are denying relief and then going into Court and de- 
fending that decision, they have conducted the scantest of inves- 
tigations. 

And just to kind of compare, I do a lot of work at the Inter- 
national Trade Commission and the Department of Commerce, the 
International Trade Administration. The agency records in those 
cases are always going to be far more extensive, but I have never 
seen a case where one of those agencies tried to defend the decision 
on a few e-mails and a few voicemails. And I think what it is going 
to require from Congress is to bring the agency in and to ask them 
and to hold them accountable for the fact that they are not con- 
ducting the kind of investigation. I mean, the Congress has given 
the agency subpoena authority to produce documents and wit- 
nesses. I have never seen that level of concern in these investiga- 
tions. And then when they go into Court, and I think a lot of agen- 
cies do tend to do this, they reflexively try to defend the decision 
that they reached in the first instance. 

But in the other agencies I practice in front of, those are adver- 
sarial proceedings where the parties have hired lawyers and have 
had full representation throughout the administrative process. And 
the agency in those cases does not have some kind of protective in- 
terest towards one side or the other. They are supposed to admin- 
ister and enforce the law. In Labor cases, they are supposed to be 
acting with the interest of the workers in mind, and the workers 
don’t have counsel, especially at the agency level. 

So I think that they are just completely acting in disregard of the 
Congressional mandate to protect the workers. 

Mr. Baird. And Mr. Rosen, please. 

Mr. Rosen. Congressman Baird, I just want to add I always 
think it is important to put all of this in context. I think Mr. Mor- 
gan has set out really excellently the problem. Just some numbers. 

Every year the Department of Labor receives approximately 
3,000 petitions for Trade Adjustment Assistance. They certify ap- 
proximately 2,000 of those petitions. As he suggests, some of them 
are very slam dunk, they are very easy, and 1,000 of them get de- 
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nied. For whatever reason — legitimate, mistake on the form, what- 
ever reason — 1,000. As Mr. Morgan pointed out, only 12 of those 
1,000 are even appealed. People don’t understand how to do it. It 
is a very arduous process. 

So let us make sure we understand. I mean, there are egregious 
problems with the appeal process, but it is only affecting a minority 
of a minority of people. And I just want to give you one example. 

I run a non-profit organization that helps workers navigate 
through the program. We finally set up this organization because 
the Labor Department wasn’t doing it. This is a true story. I re- 
ceived a phone call yesterday from a gentleman in Indiana. He 
missed the orientation meeting at the one-stop, and the state de- 
nied him assistance. 

Now, how is that a way to run a dislocated worker assistance 
program, let alone a trade policy, in which Trade Adjustment As- 
sistance is at the center of that trade policy? Because the guy 
missed the meeting. 

So we really have got to rethink this whole thing. I mean, we 
have got serious problems, and I have studied this program for 25, 
30 years. I have to say that it is not a partisan issue. It is not a 
partisan issue, and I think part of the problem is because the 
Labor Department doesn’t like running targeted programs. They 
would much rather run a general program because it is much more 
cost effective to do that. 

I don’t know the numbers, but I think that there are probably 
more people at the Department of Labor working on Trade Adjust- 
ment Assistance than there are working on unemployment insur- 
ance because it is such a highly bureaucratic program. 

So on the one hand I kind of understand the problem at the De- 
partment of Labor, but that is not the fault of the workers who 
need the assistance. 

Mr. Baird. Any others want to comment on that from your expe- 
rience? 

Ms. Moore. I would like to share that when we were working 
with the folks from Pillowtex, we had roughly 1,000 of the 4,900 
that were affected in the state who just fell off the map. We never 
heard from them, we never got any response from them. The sys- 
tem itself was so complicated and so overwhelming that it was not 
unusual when we were in the rapid response meetings for workers 
to literally get up, walk out, and just drop the materials in the 
trash can because they didn’t have any way of understanding. 
When you are talking about an illiteracy rate of 46 percent, you 
hand people a stack of materials like this that they are supposed 
to go through and navigate and understand and complete, it was 
just impossible. 

So it is a very user unfriendly application process. 

Mr. Baird. Very helpful because, you know, many of us who be- 
lieve that trade has — my state in particular is the most trade-de- 
pendent state per capita in the country, Washington State with 
Boeing and Microsoft and Weyerhaeuser and all the grain and 
what not that goes through Washington. And so we in many ways 
benefit from trade, but at the same time, as I mentioned, I have 
got workers who have lost their jobs I think directly related to 
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trade, and one of the things those of us who try to support respon- 
sible trade policies do is we look at TAA to sort of buffer that. 

But from what you are saying at multiple levels along the way 
that imagined buffer may break down, both in terms of the applica- 
tion for the eligibility itself or for the initial job loss and then for 
the workers who then apply and may, if they miss a meeting, lose 
their eligibility, but also they come to the meeting, and they just 
get overwhelmed by the bureaucracy. 

I think, Mr. Chairman, one thing we might want to do both on 
this committee and more broadly in the Congress, is look at that. 
I have some more questions I would be happy to ask but I know 
my five minutes is up. So 

Chairman Miller. Mr. Baird, I went over five minutes a little 
bit myself If you would like to continue, you may. 

The Service Industry and Trade Adjustment 
Assistance 

Mr. Baird. If that is the case, then I am particularly interested 
in issues of service jobs, and how that relates to TAA and also to 
trade. I founded in this Congress the Career and Technical Edu- 
cation Caucus, and I believe we don’t do enough on career and tech 
ed. Part of the reason I did that was I think it is harder sometimes 
to export some of those jobs. We are going to be needing plumbers, 
and it is hard to outsource a plumber. 

But a lot of our service jobs, which many of us have sort of told 
people, “Boy, that is the area where you can strike it rich and 
make big money,” et cetera, those things are getting more and 
more outsourced. 

And I wonder if any of you have comments on pros and cons and 
how we help deal with that potential job loss related to trade. 

Dr. Russo. I think it is a great question, and I guess more or 
less my role here partly is to give sort of a historical sort of back- 
ground on this. 

When the dislocations were going on in Youngstown among steel- 
workers, nobody really gave a damn because those were blue collar 
workers. Okay. This was all part of the natural economic order, 
“creative destruction.” All the usual sort of ideas of a traditional 
economic theory. 

And like you said, people were promised new future jobs. They 
would go into computer repair. That was a short-term solution be- 
cause you just slipped in a new piece of equipment. 

But what happened is that in the 1990s, especially in Ohio, we 
started to see the outsourcing of service jobs. Middle class white 
collar jobs, not middle class blue collar jobs, and then somebody 
kept coming back to Youngstown and saying, “Well, did you guys 
ever recover?” And the answer is, no, but they were being told the 
same thing that our communities were told in the 1980s. 

We jump forward to today, and you can see a tidal wave of this 
information, as I said in my remarks. There is a growing politics 
of resentment. I sense that they don’t trust anybody, because these 
platitudes, these jobs they are being trained for, their experience 
with trade adjustment, knowing full well that often these jobs 
would be outsourced more quickly. 
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How much productivity can we educate into a worker that is 
going to offset a joh in China that can be done with five people 
making 50 cents an hour? 

I will repeat what I said in my remarks. These are systemic dis- 
cussions, systemic resolutions, and with no disrespect to my col- 
leagues here, they are talking about trade adjustment, they are 
talking about community college and retraining. I think in the lack 
of the Department of Labor, which you are absolutely right to talk 
about, who more or less cover the getaway for corporations who 
now have a policy to move work increasingly to the areas that have 
the lowest wages. 

So to get back to your point, this situation is not going away, and 
it is only being exacerbated by what is happening today. 

Mr. Rosen. Yes, Mr. Congressman. When I started my career 
about 25 , 30 years ago, the growth industry was trying to calculate 
how many workers were losing their jobs in manufacturing because 
of trade. The growth industry now is trying to calculate how many 
service workers are going to lose their jobs because of globalization. 
It is not an easy thing to do, and there are a lot of people that are 
doing it, coming up with enormous numbers. 

The problem is, I think the reason it is getting attention is be- 
cause our policy infrastructure hasn’t caught up with the economic 
reality. So, for example, we have this Trade Adjustment Assistance 
Program, with all of its problems. But I will give you another case 
in point, because I think it is always important to talk about the 
specifics. 

There was a very major case in your state that was taken to the 
Court of International Trade because the workers made software, 
and the Department of Labor did not give them eligibility. And 
then finally the case was argued in the Court, and they said, “Well, 
because the software is put on a CD, then we can consider the CD 
a product. But otherwise we can’t.” 

I mean, who draws these lines? The persons who do software 
that isn’t put on a CD still experience job loss the same way as the 
worker who provides it, when it does come on a CD. So this kind 
of problem is, like I said, it is our infrastructure having a hard 
time catching up to the economic reality. 

Thus, the House of Representatives has passed a Trade Adjust- 
ment Assistance Bill that expands TAA to services. Now, it is going 
to cost some money. I am sorry. It is just the reality of it. And so 
we are trying to come up with ways to be able to target the pro- 
gram to really help those people in need. Granted, some of the 
service workers have higher education, have more background, 
they may not need the same kind of assistance as others. But we 
should get around this discrimination and at least try to deal with 
the problem before it comes and it bites us. 

And I just want to repeat something I said in my statement, 
which is this is all important because we want to help workers in 
need. Clearly. But I believe that this frustration is starting to infil- 
trate our ability to make economic policy. We are not able to move 
forward on trade policy, we are not able to move forward on poli- 
cies that will create economic change. Greenhouse gas emissions. 
People are talking about what kind of dislocations is that going to 
create. If we had in place a structure that helped everyone equally. 
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adequately, then we might be able to move forward on some of 
these economic policies more efficiently. 

Challenges and Lessons for Community Colleges 

Chairman Miller. Thank you, Mr. Baird. 

Ms. Moore, I get homesick sometimes, so I just wanted to hear 
you talk a little bit more. The period from 2001 to 2005, was the 
worst four-year period of job loss since the 1930s, since the Great 
Depression in North Carolina. We lost 167,000 manufacturing jobs, 
which is almost a quarter of the state’s manufacturing jobs. 

Our community college system is one of the best in the Nation, 
the third largest. Thank you, Terry Sanford. And unlike many 
states where the community college system essentially began as an 
academic program, ours has much more of a history of job training, 
being very specifically targeted to economic skills. 

But for a lot of community colleges the need was overwhelming. 
Obviously no place more than Kannapolis, but Dr. Russo talked 
about in Youngstown workers getting training in refrigeration 
when there are no refrigeration jobs. The part of my district that 
is probably closest to the kind of job loss you have suffered in 
Kannapolis is Rockingham County, north of Greensboro. Eden, 
Reidsville. We probably had the second largest number of Pillowtex 
jobs all lost on that same day. 

And I have certainly heard there of displaced workers wondering 
whether the programs they were taking at the community colleges 
under TAA matched up to any jobs that were going to be available 
to them. 

What kind of challenges has the community college system from 
North Carolina as a whole faced during this last few years, this 
last decade, and what lessons can we learn from the experience of 
the whole community college system? 

Ms. Moore. I believe that for us at Rowan-Cabarrus Community 
College, and I think Rockingham experienced a similar dynamic, 
we saw our displaced Pillowtex workers going into trade programs 
that previously had been under-enrolled. These were previously 
under-enrolled. 

Chairman Miller. Okay. 

Ms. Moore. They were programs that literally were dying on the 
vine as Dr. Russo made reference to the blue collar jobs. Many 
folks were migrating away from those, because they didn’t believe 
that they could make a sustainable living in those kinds of work 
environments. So the Pillowtex phenomena actually gave us at the 
college an opportunity to revitalize some of those trade programs 
and technical programs. 

These were programs where we were hearing from local employ- 
ers we were not producing enough graduates. We weren’t producing 
enough machinists, enough welders, enough auto technicians. So 
that healthy boost and the heating and refrigeration. The Charlotte 
market, which, of course, is 40 miles south of us, absorbed many 
of those folks into jobs that were applicable to those trade pro- 
grams. 

But I hear and I know it is a very deep concern of our new sys- 
tem office president, that there are programs throughout the state 
in community colleges that are closing because of a lack of enroll- 
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ment. So there is a skilled labor shortage. We have programs that 
address those skilled labor needs, however, because of not being 
able to get people into those programs or to keep up with the tech- 
nology that is out there in those service sectors, we are struggling 
to maintain those programs in the State of North Carolina. 

Dr. Russo. May I respond to that also? 

Chairman Miller. Dr. Russo. 

Dr. Russo. Because the experience in Ohio is pretty similar to 
that. Let me give you some examples. In the 1990s I was asked to 
do a research project for the Western Reserve Building Trades As- 
sociation, which is the contractors and the unions in northeast 
Ohio, and what was happening to their particular industry 15 
years into the de-industrialization that was going on. And what I 
saw was union contracts that were only on paper alone. Everybody 
was signing what were called project agreements that had lower 
wage levels. And when I asked about this, they were, we were told 
that it was the result of all the ex-steelworkers that were going 
into construction. In other words, anybody who had a pick-up truck 
and a tool box went into construction, became part of the under- 
ground economy. They became low-wage workers, they lowered the 
scales of unionized workers that are plumbers. 

Meanwhile in that industry itself that workforce was graying, 
and there was a lot of intergenerational work in the construction 
industry, and people were not going into construction, the children 
of these construction workers, b^ecause employment had become ep- 
isodic. 

And so the de-industrialization process does not only impact the 
particular industry, but it also impacts a set of subsidiary indus- 
tries in lowering their wages and benefits, and then you have, at 
the same time you have workers who may have been making a 
manufacturing wage, are being asked to take service jobs. As one 
steelworker said to me, “You know, I went from working the Mac- 
Donald’s Steel to McDonald’s hamburgers.” And what happened? 
The wages dropped dramatically, and they had to struggle to sur- 
vive. 

An earlier question that you had about the experience of these 
working people and what you rightly, you know, suggested is that 
they disappear because of the emotional, the economic conditions 
that they experience at the time of that unemployment. And it is 
hard for people to understand, they can’t concentrate if they want- 
ed to, there is economic necessity, there is a whole set of patholog- 
ical problems that become associated with the unemployment, and 
they disappear. Out of sight, out of mind. 

Mr. Rosen. Just very quickly a problem that the community col- 
leges face and that is capacity. As you yourself mentioned, here 
Kannapolis experiences this enormous number of layoffs, but had 
not done that in 20, 30 years. So there is a community college that 
is based on a certain number of enrollment, and then all of a sud- 
den their enrollment goes up by three or four or five times, and the 
community college is being asked to respond to it immediately. So 
there is a capacity problem of just basically room, furniture, equip- 
ment, teachers, and that has to be done immediately and in part 
because for economic reasons it should be done immediately, but 
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also because our programs are geared such that you got to be 
through them in, within a certain amount of time. 

So that is a real problem that the community colleges face, and 
that is something that we need to respond to. Now, let me just say 
that in the Trade Adjustment Assistance legislation that is being 
considered, there is some thought about the possibility of a grant 
program for community colleges, because this isn’t something that 
everyone is going to, every college is going to experience all at the 
same time, but different colleges are going to experience at dif- 
ferent times. And there is an example of something that could be 
done to really help the problem. 

Chairman Miller. Ms. Moore. 

Ms. Moore. I would like to also add one of the issues that we 
faced in absorbing so many adult workers was the remedial needs 
of those folks in terms of not only English and math, but technical 
issues. Because you can’t take an English class, very few classes 
can you take at a community college anymore where you are not 
required to have some computer application skills. You have to be 
able to apply online, you have to be able to register online, you 
have to be able to complete a research paper or report using a com- 
puter and a flash drive. These were foreign elements to this work- 
force. So you have that whole issue of remediating the adults so 
that they can compete in the same classes as recent high school 
graduates who come to us with those skills. 

The Emotional Cost of De-industrialization 

So that is another burden. 

Chairman Miller. In most of rural North Carolina the, and it 
is actually some community colleges that maintain these statistics, 
the percentage of the adult population that does not have a high 
school diploma or GED is typically in the high 20s or even in the 
30s, and for those folks to lose their jobs in their 40s or their 50s, 
and to be too old to work and too young to die, it is pretty hard 
to go back to school. 

Ms. Moore, Dr. Russo talked about the emotional toll that dis- 
placement took on people, how it is hard to concentrate, hard to 
concentrate, hard to do what needed to be done next to create a 
new economic future for yourself. 

Have you observed those kinds of difficulties with displaced 
workers, and what suggestions do you have for community colleges 
or the communities that put, that find themselves in a similar cir- 
cumstance in the future? 

Ms. Moore. We certainly experienced that in a very big way 
with Pillowtex, and we continue to experience it with the ongoing 
dislocations that we have. When folks are traumatized, it was al- 
most like seeing folks suffering post-traumatic stress syndrome, be- 
cause they had lost their livelihood and as I alluded earlier, many 
were multi-generations within the same family, so son and daugh- 
ter couldn’t go live with mom and dad, mom and dad couldn’t go 
live with son and daughter because they were all impacted by the 
same plant closing. 

The emotional attachment that people felt to that way of life and 
to that industry persisted for a number of years, and I think there 
are still elements within our community who believe that there will 
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be some semblance of Pillowtex that resurrects itself on the re- 
search campus, because that is what they see as that site, and it 
was there 116 years and sustained many of them and their fami- 
lies, and they think it will come back in some way, shape, or form. 

One of the real issues that we had was that our own faculty and 
staff who were dealing with these dislocated adults did not have 
any previous kind of training or experience that prepared them to 
talk with these folks and counsel them and advise them. Our part- 
ners, our Job Link partners came together. We tried to work as co- 
hesively as we could. One of the issues with the influx that we had 
were that the local employment security commissions hired a lot of 
intermittent workers. These were workers who were as unfamiliar 
with trade policies as the community college folks were. So we were 
educating ourselves not only on the policies, but also on the emo- 
tional issues that these folks were coming to us. If someone came 
in, they were about to be evicted because they just couldn’t pay 
their power bill, we had to figure out a way to find them some kind 
of resources. Had one gentleman who came to us who was reluctant 
to go out and look for a job because he had a mouthful of teeth that 
were in very, very bad condition, and he had no dental insurance 
and no way of getting those treatments. We had people that were 
suffering from pre-existing medical conditions who needed sur- 
geries that had been scheduled, and they no longer had an insur- 
ance provider to do that. And then they were being told, well, you 
have to be enrolled in school, and you have to be enrolled within 
X period of time or you are going to lose your extended unemploy- 
ment. 

So there was a lot of trauma that was going on, a lot of really, 
really difficult human decisions that were having to be made with 
a very limited professional level of guidance and counseling re- 
sources available to them. 

Dr. Russo. I want to just add to that story but not to the work- 
ers but to the mental health workers. One thing we write out in 
our book, Steeltown USA, is the case of Parkview Counseling Cen- 
ter in the 1980s, where they were having employment problems. I 
came in there to see what the employment problems, we did a 
needs assessment, and then we interviewed all the psychologists. 
And I remember going back to the meeting with about 40 psycholo- 
gists and about 50 staff and saying to them what they needed to 
do was group therapy. And that was interesting to tell a group of 
therapists they needed group therapy, but what was happening to 
them is that they were suddenly handling this influx of mental 
health cases that were not the usual marital disputes. It is hello, 
I am going to kill myself, I want to kill my kid, you know, and hav- 
ing all sorts of problems. And there was an overload of, their case- 
loads exploded without any additional resources. In fact, as the 
community downsized, the amount of money that came into these 
mental health institutions was decreased because it was based on 
a per capita formula. So the mental health workers, the case- 
workers in those institutions were overwhelmed by this de-indus- 
trialization. It was another part of the story. It wasn’t just the ac- 
tual workers or the university, but it was also the mental health 
caseworkers who had to deal with this fallout from de-industrial- 
ization. 
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Chairman Miller. My time has expired, and speaking of psy- 
chologists, the Chair now recognizes Mr. Baird. 

Mr. Baird. Thank you. He meant that because I am one, not be- 
cause I need one, although not everybody else will be 

Chairman Miller. The two are not inconsistent. 

Part-time Training and TAA 

Mr. Baird. Exactly right. I am interested in the issue of — one of 
the things we discovered in my district was paradoxically in normal 
student loans, part-time students are not eligible for student loans. 
It seems to be, it really doesn’t make any sense, and we actually 
have some legislation that we have introduced to try to fix that. 

How does TAA assistance relate to part-time students? 

Mr. Rosen. Mr. Congressman, that has also been a problem in 
Trade Adjustment Assistance. You must, currently you must be en- 
rolled in full-time training in order to receive the assistance. Again, 
the piece of legislation that was passed by the House and is cur- 
rently being considered in the Senate would address that problem 
and try to deal with the part-time issue. 

It would also, because this came up earlier let me just take this 
opportunity to say, try to address this issue of self-employed. I 
mean, currently you can’t get assistance if you are going to be self- 
employed. So, there is an attempt to try to do it. All of these things 
are not so easy. We don’t do it because they are, we just decide not 
to do it. It is just hard to do these things, but, you know, people 
have to come together and try to come up with solutions. 

The part-time work is a problem because people can’t afford 

Mr. Baird. Right. 

Mr. Rosen. — to just stop everything and take training. I mean, 
we here in Washington come up with these great ideas, but the re- 
ality is that these people just can’t do that. So hopefully if this leg- 
islation passed, and I think you all know that there are a lot of 
hurdles before this legislation, if it does pass, it will be an attempt 
to try to address that. 

But I also want to make one comment on what Ms. Furchtgott- 
Roth mentioned about the non-high school or the high school drop- 
outs. This is a very serious issue. By my calculation there are 50 
million people in this country that do not have a high school degree 
or a GED equivalent. Fifty million. And yet we come up with all 
of these programs for college-bound students. Why don’t we make 
those programs available to those 50 million, or why can’t we say 
that as a nation within the next 10 years we are going to make an 
objective that no one in this country will not have either a high 
school degree or a GED equivalent, and let us put in some of those 
resources that we devote to college-bound students to making sure 
that every student in this country gets a GED or a high school 
equivalent? 

And, again, currently that is problematic in TAA because Trade 
Adjustment Assistance is not theoretically supposed to take care of, 
it is not supposed to finance degree programs, only vocational pro- 
grams. So that is something that we also have to address. 

But these are all the things that I brought up before. This is the 
infrastructure catching up with the economic reality, and we have 
to really do that aggressively. 
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Mr. Baird. I think those are very insightful comments, and I ap- 
preciate the information on the part time. It just made no sense to 
me that people are saying if I didn’t need the loan or didn’t need 
the TAA, if I had a full-time job, or if I had the time, I would go 
full time, but I don’t have the time because I have to work. I need 
the money because I have to work. I mean, and we rule those folks 
out. It is kind of 

Mr. Rosen. Excuse me, Mr. Congressman, if I could just say one 
other thing. 

Mr. Baird. Yes. 

Mr. Rosen. I have been down in Kannapolis interviewing work- 
ers down there to see, going through the program. Some of them 
said to me, you know, you have got this wonderful program, money 
and training and all this. I don’t want it. I don’t need it. All I need 
is the health coverage tax credit. I just want some assistance keep- 
ing my health care, but we don’t allow them to do it. They have 
to take the whole package or nothing. 

I mean, there is another basic thing, and there it would be so 
much more cost effective if we allowed people a menu and let them 
pick and choose what they wanted instead of us putting them into 
some system where they have to take it all or leave it. 

Mr. Baird. Is that in your testimony, Mr. Rosen? I don’t know 
if it is. 

Mr. Rosen. In my written testimony. 

Supporting and Developing a Healthy Workeorce 

Mr. Baird. Okay. Thank you. 

I just had dinner over the break or over the weekend with one 
of our employers at a shipyard, and I asked him, you know, how 
is business and what are your challenges? And I hear this from 
every employer I talk to. It is paradoxical given the topic here 
today. And the number one challenge is finding good workers, find- 
ing people who will show up on time, pass the drug test, do the 
work, and stick with it is a nightmarish challenge for employers, 
who are honest, who don’t steal, et cetera. Now, I am not trying 
to disparage the majority of American workers, because I think 
most of the people are hardworking, play by the rules, and are de- 
cent folks. 

But from the employers I have talked to, finding people who will 
do the job and have the skills is a real challenge, which prompts 
me to think out loud a little bit. The paradox at TAA is we are say- 
ing, “Okay, so after you have got your job we are going to try to 
train you up for a new job.” 

What I don’t know is to what extent that issue is contributing 
to the outsourcing of jobs, that issue of difficulty finding workers. 
I think it is significant from employers I talked to. They many 
times are willing to pay fairly good wages and good benefits, but 
if they can’t find the workers and somebody else does have them, 
you are going to go there. 

One thought I had, and I don’t know if this makes sense, but so 
let us suppose I am an employer, and I am faced with some dif- 
ficult financial decisions, and either I may offshore my work, you 
know, I may keep the business running but offshore it and thereby 
close down a factory or mill or something in my district. Or I 
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maybe just be going to go under because somebody else somewhere 
else is making — and the business is going to belly up, in which 
case, either way I lose local jobs. 

Is there any way that those folks can come forward and say, 
“Look, I am about to go under and dump about 300 workers onto 
your TAA rolls at a cost of X. If you just give me X in some fashion, 
I can keep my business open, and you don’t have to spend it on 
TAA.” I don’t think there is any way that I know of, but it sure 
makes a lot of sense to me. Or give me X minus 10 percent. 

I, you know, it makes sense to me that we ought to find some 
way sort of pre-TAA to do TAA. I don’t know how to work it, but 
I would rather see people continue to work, the jobs continue, be- 
cause once you shut these mills down, they are done. You know, 
it gets turned into condos or scrapped out as scrap metal, and the 
jobs, the expertise goes. I mean, I don’t know if there is a way to 
do it, but any thoughts on that? 

Mr. Rosen. Congressman, I mentioned in my oral statement that 
there are currently two programs; the Manufacturing Extension 
Partnership that provides technical assistance. 

Mr. Baird. I haven’t been greatly impressed by that in my expe- 
rience. 

Mr. Rosen. And the second is the Trade Adjustment Assistance 
for Firms Program, which I know also has a center in Washington 
State. Now, in the history of the firms of the TAA for Firms Pro- 
gram, actually when it was started in 1974, and into the 1980s, 
there, it provided technical assistance, but there also was a loan 
guarantee part of that program. In the early ’80s that was re- 
moved. Maybe that decision needs to be revisited. But right now 
those two programs provide only technical assistance and no finan- 
cial assistance. 

But those kinds of programs should be studied and possibly ex- 
panded if they can, you know, if they can prevent those kinds of 
occurrences from happening. But the financial side is a totally sep- 
arate thing. 

Ms. Furchtgott-Roth. The problem is it is something that 
economists call moral hazard, where if firms were allowed to do 
that, then they would say, some of them, not all of them, would say 
they were going under in order to get grants from the state or the 
Federal Government. So that is one barrier to putting these things 
into place. 

About your employer in Washington State who can’t find enough 
workers, you do see this in many parts of the country. You see 
some places that have a lot of workers and others that don’t have 
enough, and if one could somehow encourage mobility of people, 
and a lot of times people in communities just don’t want to leave, 
but if they could somehow be persuaded to leave and there are jobs 
elsewhere, if you look at the auto industries, for example, in Michi- 
gan versus auto plants in Alabama. There is a great deal of de- 
mand in Alabama, and there are unemployed workers in Michigan. 
So if we could figure out some way to transition into other parts 
of the country, perhaps with grants or with wage substitution pro- 
grams, then that might be helpful. 

Dr. Russo. I think another sort of way to look at this discussion 
in trying to follow up with what Dr. Palley talked about is about 



426 


the race to the bottom, and I will give you another kind of concrete 
example. 

There is an automobile supplier in our area that is now, has a 
low wage, can pay $10 an hour, and they are making wiring har- 
nesses. Okay. Our local paper just reported that they are losing 
anywhere from 12 to 15 workers a month. They are rolling over the 
workforce. 

Now, you can do that in a grocery store, but if you are making 
wiring harnesses for an automobile, there is going to be problems 
down the road with the wiring harnesses in your car, because the 
wages are dropping to such levels that people won’t take those jobs. 
Or if they do take those jobs, their relationship to that job is very 
tenuous at best. 

And so I think part of this larger question is about this race to 
the bottom that is occurring as a result of this. It is increasing 
steadily, not just in terms of the wage rates itself but the, now the 
shifting of risks to employees in terms of health care, pensions, et 
cetera, which makes it very difficult. 

Those workers that are making the $10 an hour, they are not 
getting health care. Okay. And so if they can shift between jobs at 
that $8 to $12-an-hour range. That is $24,000 at the high point 
there. And if you have to buy health insurance, the disposal income 
is enormously low. 

So I think you are going to have a lot of that. I think you are 
going to have a lot of turnover in the workforce. Some people praise 
that. Some people think that that is disastrous, not only in terms 
of the individual but in terms of product in the long run. 

Health Care Costs 

Mr. Baird. Do we have some figures in terms of what the aver- 
age cost per employee, the average net cost, I mean, I am assum- 
ing, so not just the TAA expenditures but health care, you know, 
let us suppose you got an employee who is, who becomes eligible 
for TAA. And so they have lost their job, they have lost their health 
care, and they are going to get subsidized there possibly, who 
knows what. 

Has somebody done the math, some sharp economist and said, 
so, you know, this is what they would be eligible for TAA, this is 
what their health care costs are? 

Mr. Rosen. Well, I am not sure this is exactly what you are look- 
ing for, and I am certainly not a bright economist, but look at the 
amount of money spent on Trade Adjustment Assistance per per- 
son, and that comes out to about $15,000. Now that includes the 
extended unemployment insurance payments for probably about a 
year because that is the average of what people are taking, plus 
the training, plus there is a wage insurance program, plus the 
health coverage tax credit. This doesn’t tell me the out-of-pocket ex- 
penses of the worker. 

Mr. Baird. Okay. 

Mr. Rosen. But the amount that we are — the 65 percent that the 
Federal Government is paying. So that is about $15,000 as opposed 
to under the WIA Program, the Workforce Investment Act, which is 
the general training program for all dislocated workers, is $600. 
Six hundred dollars, I shouldn’t say it, because we have, I have an 
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expert sitting next to me, at a community college that doesn’t prob- 
ably even pay for one single course. 

So that is what we pay on average for WIA and on the other 
hand we pay $15,000, and it is a high number because that in- 
cludes the income maintenance payments under Trade Adjustment 
Assistance. 

Mr. Baird. Appreciate the insightful comments. 

Mr. Chairman, I have another appointment, but I appreciate you 
calling this hearing, and thanks to our witnesses. 

Chairman Miller. Thank you, and we are at the end of the time 
that we have scheduled for hearing. I have hours more questions 
prepared by the Subcommittee’s able staff, not to mention the ques- 
tions that would spring from my own brain, which are usually a 
nightmare for the staff. But I appreciate all of you being here. This 
obviously is a hugely important topic that will be with us for a long 
time. 

Thank you all for appearing before the Subcommittee this after- 
noon, and under the rules of the Committee the record will be held 
open for two weeks for Members to submit additional statements 
and any additional questions they might have for the witnesses, 
which can be answered in writing, of course. 

And the hearing is now adjourned. Thank you very much. 

[Whereupon, at 3:10 p.m., the Subcommittee was adjourned.] 
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The Globalization of R&D and Innovation: 
Scale, Drivers, Consequences, and Policy Options 

This document is being submitted by the staff of the U.S. House 
of Representatives Committee on Science and Technology, for the 
information of and use by the Members of the Committee. It has 
not been reviewed or approved by the Members of the Committee 
and may therefore not necessarily reflect the views of all Members 
of the Committee. This document has been printed for informa- 
tional purposes only and does not represent either findings or rec- 
ommendations adopted by the Committee. 

Introduction 

During the 110th Congress, the Committee on Science and Tech- 
nology launched a major initiative directed at better imderstanding 
the globalization of research and development (R&D) and innova- 
tion. Four hearings, entitled, “The Globalization of R&D and Inno- 
vation,” were convened to explore the scale, drivers, and con- 
sequences of the movement of science, technology, engineering, and 
mathematics (STEM) jobs and facilities to foreign countries. The 
hearings focused on four themes: the expected economic and tech- 
nology impacts of globalization; the higher education response; the 
factors that attract R&D facilities to particular locations; and the 
impacts on the science and engineering workforce. Expert wit- 
nesses the magnitude of globalization, its causes, the expected im- 
pacts on the U.S., and the implications for policy. 

ITie globalization of R&D and innovation is a significant emerg- 
ing phenomenon that will change how America captures the down- 
stream benefits — such as high-wage jobs and technological superi- 
ority — of its investments in innovation and R&D. In addition, the 
rise of sovereign weadth funds formed by countries interested in ac- 
cess to intellectual property and intellectual capital from American 
companies adds a new dimension to these questions. These changes 
require new directions in U.S. innovation policy. 

This report, compiled by the staff of the Committee on Science 
and Technology, will summarize the findings from the series of 
hearings and present policy recommendations for the Congress to 
address the mounting challenges of the globalization of R&D and 
innovation to America’s economy and workforce. 

Background 

One of the new aspects of globalization is that a larger scale and 
scope of jobs have become newly tradable and those jobs are in- 
creasingly vulnerable to offshoring. Economists estimate that a 
large share of American science, technology, engineering, and 
mathematics (STEM) jobs is vulnerable to offshoring. Vulnerability 
does not mean that all of these jobs will be lost. It does mean that 

( 1 ) 



433 


2 

many more jobs will be subject to wage pressures from workers in 
low-cost countries as those countries actively pursue those indus- 
tries. Witnesses at the Committee’s four hearings provided esti- 
mates of expected vulnerability and examples of jobs and oper- 
ations that have already moved offshore. However, without better 
tracking of these transfers, it is difficult to analyze the likely im- 
pacts of the types and numbers of jobs moving offshore. 

Some major U.S. universities have responded to globalization by 
building branch campuses abroad and establishing joint ventures 
with foreign universities. There are no good estimates of the scale 
and scope of all of these ventures, but they appear to be relatively 
small to date. However, experts a^eed that many major U.S. uni- 
versities are exploring ways to significantly expand abroad, par- 
ticularly in low-cost coimtries. The decision-making process and cri- 
teria are unique to each university but two primary purposes un- 
derlie the moves: serving a rapidly expanding popxilation of foreign 
students who would not come to the U.S. and many of whom have 
job opportunities at multi-national companies operating in their 
home countries; and, offering opportunities for their U.S. students 
a more international experience through study abroad and for fac- 
ulty more international collaboration. 

'There are both positive and negative economic effects from 
globalization, Wt witnesses disagreed about the net effects, par- 
ticularly in the long-term. Three views about the impacts of 
globalization emerged from the hearings. One view is that 
globalization is very beneficial to the U.S. and any resulting dis- 
ruptions — such as job loss caused by offshoring and trade — are 
small, mostly benign, and can easily be addressed without signifi- 
cant policy change. Another view is that globalization will be bene- 
ficial to the U.S. in the long run, but the disruptions caused by 
offshoring will be considerable and require significant changes in 
policy, particularly in the social safety net for those who are dis- 
advantaged. The final view is that globalization is harmful to the 
U.S. economy in the long-term. This view draws a distinction be- 
tween free trade and shifts in productive capacity between coun- 
tries. Current globalization trends are mainly comprised of shifts 
in productive capacity and can be harmful to the country that is 
moving its productive capabilities abroad. 

Anoffier new phenomenon is competition by low-cost countries for 
R&D facility sites. Other countries are targeting R&D and innova- 
tion facilities and are increasingly successful. 'The criteria compa- 
nies use for locating R&D facilities are multifaceted, including 
lower costs, talent, and government subsidies and incentives. Wit- 
nesses eQso pointed out that some governments are requiring com- 
panies to place R&D facilities and transfer technologies as a condi- 
tion of market access. 

The witnesses also testified that domestic rind foreign firms are 
building up significant levels of STEM workforce capacity in low- 
cost countries. Some of these workers will complement American 
STEM workers while others will use workers in low-cost countries 
as substitutes. Identifying precisely how many workers are being 
displaced remains difficult, but a significant share of foreign work- 
ers are substituting for U.S. STEM workers. 
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Summary of Hearings 

On June 12, 2007, House Science and Technology Committee 
Chairman Bart Gordon chaired the first hearing on the 
globalization of innovation and R&D. The hearing explored the im- 
plications of this trend on the U.S. workforce, the U.S. science and 
engineering education pipeline, competitiveness, economic growth, 
and America’s innovation system. 

The hearing witnesses were: Dr. Alan S. Blinder, Professor of Ec- 
onomics at Princeton University, Director of Princeton’s Center for 
Economic Policy Studies, and Vice Chairman of the Board of Gov- 
ernors of the Federal Reserve System from June 1994 until Janu- 
ary 1996; Dr. Ralph E. Gomoiy, President of the Alfred P. Sloan 
Foundation and Director of R^earch at IBM Corporation from 
1970 to 1986; Dr. Martin N. Baily, senior fellow at the Peterson In- 
stitute for International Economics, senior adviser to McKinsey 
Global Institute and Chair of the President’s Council of Economic 
Advisers from 1999 to 2001; and. Dr. Thomas J. Duesterberg, 
President and CEO of the Manufacturers AlHance/MAPI. 

The witnesses discussed the implications of the globalization of 
innovation and R&D. They concluded that an increasing share of 
innovation and R&D work is being offshored but differed on the 
long-term implications to the U.S. They also pointed out that inno- 
vation is much broader than just formal R&D activities and cau- 
tioned that tracking the trends as well as poliCT remedies should 
not be too narrowly focused on formal R&D. 'While the witnesses 
provided a variety of policy recommendations, they concurred that 
significant policy responses are needed. They also concurred that 
passage of the America COMPETES Act (P.L. 110-69) was an im- 
portant and significant first step in ensuring America benefits from 
the globahzation of R&D and innovation. 

On July 26, 2007, Chairman Brian Baird of the Subcommittee on 
Research and Science Education held the second Full Committee 
hearing on the globalization of innovation and R&D, which ex- 
plored how glob^zation affects America’s universities. The U.S. 
higher education system is a principal source of America’s pre- 
eminence in STEM fields. As STEM offshoring increases competi- 
tion for U.S. STEM workers, universities are responding by modi- 
^ng their curricula to help their STEM students better compete. 
Globalization also enables American universities to venture abroad 
and build programs and campuses overseas to serve the growing 
demand of foreign STEM students. The hearing explored the inter- 
nationalization of American universities and the implications for 
America’s competitiveness. 

The hearing witnesses were: Dr. David J. Skorton, President of 
Cornell University; Dr. Gary Schuster, Provost and 'Vice President 
for Academic Affairs of Georgia Institute of Technology; Mr. Mark 
Wessel, Dean of the H. John Heinz III School of Public Policy ^d 
Management at Carnegie Mellon University; and Dr. Philip 
Altbach, Director of the Center for International Higher Education 
and J. Donald Monan Professor of Higher Education at Boston Col- 
lege. 

The witnesses provided expert opinions on the university re- 
sponse to the globahzation of innovation and R&D. They concurred 
that the American higher education system is the envy of the rest 
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of the world, convesdng a special advantage to America particularly 
in STEM fields. However, they emphasized that other countries 
have recognized the importance of higher education in fostering in- 
novation and have begun to invest heavily in their higher edu- 
cation systems. The witnesses also testified American universities 
have begun establishing campuses abroad, and said that this 
emerging phenomenon is likely to reshape the nature of the Amer- 
ican higher education system. 

There are no good data on the scale of university presence 
abroad but the witnesses agreed that establishing a substantial 
presence abroad is part of the strategic plan of nearly every major 
research university. Because the trend is so new, the witnesses 
could only speculate on how this might affect the U.S. innovation 
and STEM workers but they all believed that the positives would 
outweigh the negatives. They asserted that for American univer- 
sities to remain the best in the world, they must be able to attract 
the best faculty and students regardless of national ori^ns. 

Dean Wessel acknowledged a potential downside of the 
globalization of higher education, sasdng, “As universities become 
more global, we are effectively, if unintentionally, increasing the 
capacity of firms and individuals abroad, to do jobs currently done 
here in the United States.” He then went on to say that he believed 
that this problem would be small and would be easily outweighed 
by its benefits. The witnesses only vaguely described their efforts 
to improve their curricula to improve the competitiveness of U.S. 
STEM students. This latter activity seems to be subsumed by the 
universities interests in expanding foreign presence. 

On October 4, 2007, Chairman David Wu of the Subcommittee on 
Technology and Innovation held the third hearing on the 
globalization of innovation and R&D. This hearing which explored 
the factors companies use to locate their research and development 
(R&D) and science, technology, and engineering intensive facilities. 
Witnesses discussed the policies other countries use to attract such 
facilities, and how to make the U.S. more attractive to companies. 
Firms now have many options around the globe when deciding 
where to locate R&D, design, and production facilities. This hear- 
ing explored the trends in, and factors for, site selections for 
science, technology, and engineering intensive facilities and the 
policies needed to ensure that the U.S. remains attractive for these 
investments. 

The hearing witnesses were; Dr. Martin Kenney, Professor of 
Human and Community Development at University of California, 
Davis, and Senior Project Director at the Berkeley Roundtable on 
the International Economy, University of California, Berkeley; Mr. 
Mark M. Sweeney, Senior Principal in McCaUrun Sweeney Con- 
sulting, a site selection consulting firm; Dr. Robert D. Atkinson, 
President of the Information Technology and Innovation Founda- 
tion; Mr. Steve Morris, Executive Director of the Open Technology 
Business Center; and. Dr. Jerry Thursby, Ernest ScheUer, Jr. 
Chair in Innovation, Entrepreneurship, and Commercialization at 
Gteorgia Institute of Technology. 

The witnesses testified that while the globalization of R&D is not 
a new phenomenon, but that low-cost countries, such as India and 
China, have recently become able to attract a significant share of 
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STEM-intensive facilities and jobs. Product localization, govern- 
ment pressure, proximity to key customers, lower costs, and supply 
of high-quality low-cost STEM workers are some of the key factors 
that have attracted companies to India and China specifically. 
There was some disagreement of the relative importance of each of 
these criteria, but the witnesses concurred that government data 
tracking the location and function STEM facility investments are 
highly limited. Most believed the commanding lead that the U.S. 
has traditionally enjoyed in R&D investments is being challenged 
in new ways by low-cost countries. They also pointed out that the 
competition from developing countries for R&D facilities has 
ratcheted up competition for advanced technology facilities by other 
developed countries. 

The fourth, and final, hearing was held by Chairman Wu before 
the Subcommittee on Technology and Innovation on November 6, 
2007. This hearing explored the impact of the globalization of inno- 
vation and R&D on the American science, technology, engineering 
and mathematics (STEM) workforce and students. Witnesses dis- 
cussed the new opportunities and challenges for workers created by 
globalization, including how globaUzation is reshaping the demand 
for STEM workers and skills. The witnesses also addressed how 
offshoring is affecting the STEM workforce pipeline and how in- 
cumbent workers are responding to globalization. 

The hearing witnesses were: Dr. Michael S. Teitelbaum, Vice 
President of the Alfred P. Sloan Foundation; Dr. Harold Salzman, 
Senior Research Associate at the Urban Institute; Dr. Charles 
McMillion, President and Chief Economist of MBG Information 
Services; Mr. Paul J. Kostek, Vice President for Career Activities 
of the Institute for Electrical and Electronics Engineers-USA; and 
Mr. Henry Becker, President of Qimonda North America. 

The witnesses testified that an increasing number of U.S. STEM 
jobs are tradable and thus vulnerable to offshoring. In some cases, 
that vulnerability has made STEM fields less attractive to students 
and has made incumbent workers more pessimistic about future 
prospects for their careers. Incumbent workers are worried about 
determining whether their jobs are easily out-sourced but face a 
void of information. 

The witnesses said there is no systemic shortage of STEM work- 
ers and that a policy response aimed at producing more scientists 
or engineers, at least in traditional disciplines, is misdirected. In- 
stead, the key is to create a system that produces the right kinds 
of STEM workers at the right times and ensures that STEM jobs 
are attractive. This response to globalization would help to address 
employer complaints about not having enough American workers 
with the right sets of skills while avoiding a glut of disaffected 
STEM workers. The witnesses also concluded that education offer- 
ings, including continuing education and distance learning, have 
not kept up with the needs of incumbent workers and employers. 

Committee Findings 

The globalization of innovation and R&D is increasing in scede 
and scope. It is a major structural shift making significant impacts 
on the key components of the U.S. science and engineering enter- 
prise, and as a result it has important implications for the economy 
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and national security. Many of the developments are still unfold- 
ing, making it more difficult to predict their impacts. For instance, 
only very recently have low-cost countries, such as India and 
China, been able to attract innovation and R&D facilities. In re- 
sponse, top U.S. research universities are beginning a new aspect 
of internationalization by planning and budding branch campuses 
abroad, often in low-cost countries. These are both radically new 
types of structural changes to the U.S. research enterprise and no 
one is able to model or predict their likely effects. 

Policies focusing on improving U.S. science and engineering 
workers, education, and investments are critically needed to re- 
spond to the globalization of innovation and R&D. Witnesses at the 
Committee’s hearings agreed that the data currently collected are 
woefully insufficient and inadequate to help policy-makers, the pri- 
vate sector, educators, and individuals make good decisions. The 
shifts are happening very quickly putting a premium on timely 
data. 

There was some disagreement at the hearings about the poten- 
tial future scale and the scope of offshoring of science and engineer- 
ing jobs. In his research, Alan Blinder estimates that most STEM 
jobs are vulnerable to offshoring. Others, such as Ashok Bardhan 
and Csmthia Kroll from the University of California, Berkeley, have 
found similar results. Martin Baily said that while he agrees that 
an increasing share of STEM jobs will become vulnerable, believes 
that the number of jobs offshored wUl be smaller and speed of the 
trsinsition will be relatively slow — enabling U.S. workers ample 
time to adapt. 

There is also disagreement among experts about the characteris- 
tics of the jobs that will be vulnerable to offshoring. Dr. Baily as- 
serts that lower wage, lower skill jobs as well as jobs that are eas- 
ily automated are most vulnerable. Dr. Blinder asserts that there 
is no correlation between vulnerability and wage or skill level, but 
rather that other characteristics like whether a job requires face- 
to-face contact are more important. Other witnesses point out that 
many very high-skill R&D jobs are in fact moving or are being cre- 
ated in China and India. The characteristics of vulnerable jobs are 
critical to identify since educators and workers are being advised 
to focus on less vulnerable occupations and skills. However, they 
may be making bad bets if the model they are using for decision- 
making is inaccurate. 

There was also contention about globalization’s expected effects 
on the U.S. economy and workforce. Globalization is often confused 
with theories of free trade. The shifts in the production of goods 
and delivery of services overseas often result in changes in produc- 
tivity in sending and receiving countries. These productivity 
changes are not necessarily benign and can actually harm the 
sending country. They are not the same thing as free trade. The 
witnesses disagreed about whether the effects would be harmful or 
helpful to the U.S. as a whole but did agree that some workers and 
firms would be harmed. As a result, all supported increasing the 
safety net for workers with programs to improve unemployment in- 
surance, retrain incumbent workers, offer trade adjustment assist- 
ance, and ensure portability of health and pension insurance. They 
also agreed that greater investments in K-12 education and R&D 
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would be helpful, but some felt that this was insufficient sa3ring 
that much more needed to be done to attract and retain high-wage 
jobs. 

The U.S. remains an attractive place to perform R&D and inno- 
vation. It has many attributes — ^top research universities, a tal- 
ented workforce, and a large consumer market — ^to attract and re- 
tain R&D and innovation work. But some witnesses, including 
Ralph Gomoiy, asserted that the globalization of innovation and 
R&D is rendering obsolete the conventional notion that invest- 
ments in R&D lead to localized spill-over benefits. Others sug- 
gested that the U.S. should he focusing more efforts on assimilating 
innovative technologies developed overseas, though some disagreed 
with this premise. They instead asserted that the localized (or na- 
tional) payoff from R&D investments will continue to be large and 
increasing those investments should be a centerpiece of U.S. policy. 

Many countries are using policies to attract R&D and innovation 
work and there is clear evidence that these activities are moving 
to low-cost countries. U.S. multinationals have been rapidly 
ramping up their engineering and R&D ventures in India and 
China. The type of work does vary by country, however. Witnesses 
testified that the R&D in China tended to be more oriented to- 
wards product localization, developing products for the local Chi- 
nese market whereas the R&D in India tended to be focused on re- 
ducing costs and time-to-market for products intended for the glob- 
al market. The conceptualization and design of new products, stra- 
tegic research planning, and product roadmapping has mostly re- 
mained in the U.S. 

The current status and expected trends in offshoring of jobs vary 
based on occupation, skill set, industry sector, intellectual property 
regime in the destination country, and a myriad of other factors. 
For instance, the information technology services sector has built 
up very substantial head count in low-cost countries in a short pe- 
riod of time, while the pharmaceutical industry has been slower to 
do so. 

India and China are aggressively pursuing R&D and innovation 
based investments and jobs and have been successful at attracting 
a number of companies. Policies vary across covmtries, but some ex- 
amples include tax incentives, capited-oriented grants, export sub- 
sidies, and maintaining an under-vtdued currency. Also, China par- 
ticularly uses governmental pressure, either informally or by t5dng 
a firm’s access to the market to technology transfer or the estab- 
lishment of an R&D center in the country. A few hearing wit- 
nesses, including Robert Atkinson, identified these practices as 
mercantihst and unfair trade. The witnesses alleged that most of 
the instances of forced technology transfer and licensing are done 
through informal back-room negotiations rather than formal poli- 
cies. Multinational firm executives will not speak publicly about 
these coercive tactics because they fear retribution and retaliation. 
However, there are some documented instances of forced tech- 
nology transfer in the electric power, automotive, and aircraft sec- 
tors. In a recent report prepared for the Small Business Adminis- 
tration (SBA), one of the witnesses, Charles McMillion, describes 
some of these instances. In the electric power sector, McMillion 
cites a Wall Street Journal story about General Electric being re- 
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quired “to form joint ventures with the state-owned Chinese power 
companies. GE was also required to transfer to their new partners 
technology and advanced manufacturing guidelines for its ‘9F’ tur- 
bine, which GE had spent more than a half billion dollars to de- 
velop.” His report also cites aviation industry experts David 
Pritchard and Alan McPherson, who conclude that, “There is no 
doubt that suppliers are expected to transfer technology to their 
Chinese out-sourcing partner or offshore facility that will be uti- 
lized for China’s mission to develop its own large commercial air- 
craft (twin-aisle).” ^ In the automotive sector, “since 2004 China re- 
quires that each new auto production facility be accompanied by a 
new or expanded R&D center.”"* 

The U.S. higher education system is a principal source of Amer- 
ica’s preeminence in STEM fields. As STEM offshoring increases, 
the response by higher education is critical. The July hearing ex- 
plored two types of responses by American universities. First, what 
are the universities doing to modify curricula to help their S'TEM 
students better compete internationally? Second, how American 
universities are globahzing by building programs and campuses 
overseas to serve the growing demand from foreign students? The 
witnesses described some efforts targeted at curricula changes for 
domestic STEM students, but there was great interest by American 
universities to establish overseas branches and programs. The uni- 
versity representatives agreed that by becoming more global, the 
universities would become more competitive, raising standards and 
quality, and all students would reap benefits from a faculty that 
was more globally oriented and opportunities to study abroad. 

There was also a strong consensus that the globalization of 
American universities is just beginning and is almost certain to 
grow rapidly as many top U.S. research imiversities seek to be 
global institutions. Data on how many American universities have 
branch campuses and programs abroad are poor. 

The motivations for globalizing are manifold, and the actual deci- 
sion-making is highly customized to a company’s situation. How- 
ever, U.S. national Euid/or loced interests are only an indirect part 
of the equation. While it would be ideal if the globalization of uni- 
versities 3 delds better outcomes for the U.S., especially the STEM 
workforce, the potential impact has not been studied nor is it con- 
sidered a critical decision point. Mark Wessel, a witness at the July 
hearing, did discuss possible detriments to U.S. students sa 3 dng, 
“As universities become more global, we are effectively, if uninten- 
tionally, increasing the capacity of firms and individuals abroad, to 
do jobs currently done here in the United States.” He went on to 
say that he believed that the net benefits would far outweigh any 
costs. 


1 Charles W. McMillion, “China’s Soaring Financial, Industrial and Technological Power,” 
project report prepared for U.S. Small Business Administration, p. 9, September 2007. 

2 “China’s Price for Market Entry: Give Us Your Technology, Too — GE Shares Generator Plans 
To Win $900 Million Deal; Gray Area in WTO Rules Kathryn Kranhold, The Wall Street Jour- 
nal, February 26, 2004, as cited in McMillion. 

® Charles W. McMillion, “China’s Soaring Financial, Industrial and Technological Power,” 
project report prepared for U.S. Small Business ^iministration, p. 31, September 2007. 

*Ihid, pp. 37-38. 

* Charles W. McMillion, “China’s Soaring Financial, Industrial and Technological Power,” 
project report prepared for U.S. Small Business ^Iministration, p. 9, September 2007. 
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Inciombent STEM workers and students are concerned that 
globalization will negatively affect their career prospects. There is 
widespread support for improving K-12 science and math edu- 
cation, but significant disagreement about whether there is, or will 
be, a shortage of U.S. STEM workers. However, there is no evi- 
dence that U.S. STEM shortages, if they exist, are causing firms 
to offshore work. Incumbent STEM workers are concerned that pol- 
icy is overly focused on the pipeline and hasn’t spent enough time 
addressing under-utilization of incumbent and experienced work- 
ers. 

Issues and Policy Recommendations 

Ensure That America’s Capacity to Innovate Is Fully Funded 

There was consensus that the types of programs authorized in 
the America COMPETES Act are a significant and important step 
towards ensuring America’s continued competitiveness in the face 
of rising competition in STEM intensive sectors. 

1. Fully fund the America COMPETES Act to ensure the U.S. 
is investing sufficiently in science and engineering research, 
and STEM education from kindergarten to graduate school 
and postdoctoral education. 

Unleash America’s Best and Brightest Minds to Address the 21st 

Century Competitiveness Challenge 

There is consensus that America faces major challenges to its ca- 
pacity to innovate and its leadership in STEM sectors. These chal- 
lenges, which will be difficult to address, are still evolving. They 
will require long-term, sustained, and wide-ranging responses from 
workers, companies, and the government. Programs need to be es- 
tablished to bring the best £ind brightest minds to help America 
navigate through these uncharted waters. 

1. The National Science Foundation should establish a pro- 
gram studying the globalization of R&D and innovation and 
its effects on the America’s capacity to innovate. The pro- 
gram will be interdisciplinary in nature and oriented to- 
wards policy effects. A symposium presenting results to pol- 
icy-makers could be convened, with the program drawing 
lessons from the International Economic Policy Research 
conducted in 1981. Close collaboration between researchers 
and policy-makers would be required. 

2. A Presidential Advisory Commission to provide advice on 
the implications of the globalization of R&D and innovation 
should be considered. 'The Commission would convene a 
symposium covering the current state of knowledge within 
three months of its establishment. Commission membership 
would include an equal representation of leaders from 
STEM worker groups and labor imions, business, and uni- 
versities. It would have authority to order research studies 
and papers as needed, convene meetings, and issue interim 
or special reports at the Commission’s discretion. A final re- 
port from the Commission could provide policy-makers with 
recommendations for action. 
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Collecting Additional, Better, and Timelier Data 

There is a consensus that poor data has severely limited analysis 
of the globalization of innovation and R&D, thus hindering appro- 
priate public and private responses. To remedy this situation, the 
National Science Foundation could work with the appropriate agen- 
cies within the Departments of Labor and Commerce to begin col- 
lecting additional, more timely data on the globalization of R&D 
and innovation. The broad-based effort would include a number of 
new initiatives. 

1. The NSF Science Resources Statistics (SRS) Division should 
augment existing data on multinational R&D investments 
to include detailed STEM workforce data. This data could 
track the STEM workforce for multinational companies in 
the U.S. versus other countries. Details should include occu- 
pation, level of education, and experience. These data will 
be reported on an annual basis and in a timely manner such 
that the data are from the moat recent fiscal year reported 
by the companies. 

2. The NSF SRS Division should also collect detailed informa- 
tion on how much and what types of R&D and innovation 
activities aire being done overseas. 

3. The NSF Social, Behavioral, and Economic Sciences (SBE) 
Directorate should institute a research program identifying 
the characteristics of jobs that make them more or less vul- 
nerable to offshoring. The program would include a study of 
estimating the numbers of jobs that have been lost to 
offshoring. 

4. The NSF SRS Division should approximate the extent of 
U.S. university globalization. It could then track trends in 
university globalization. 

5. The NSF SBE Directorate should identify the impacts of 
university globalization on the U.S. STEM workforce and 
students and institute a research pro^am identifying and 
isseminating best practices in university globalization. 

6. The Government Accountability Office (GAO) could conduct 
a study to identify the amount and types of U.S. Govern- 
ment procurement that are being offshored. 

7. The Department of Commerce could implement rec- 
ommendations from prior studies and reports to improve its 
collection of trade in services data. 

Creating Better Career Paths for STEM Workers 

STEM offshoring has created a pessimistic attitude among stu- 
dents and incumbent workers about future career prospects. The 
U.S. needs new programs to create better career paths for STEM 
workers including improved continuing education, a sturdier safety 
net for displaced workers, improved labor market and career infor- 
mation, an expanded pool of potential STEM workers that better 
utilizes workers without a college degree, and improved rates of 
successful re-entry into the STEM labor market after voluntary 
and involuntary absences. 
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1. The National Science Foundation should create a program 
to improve the adoption and use of low-cost on-line edu- 
cation targeted at incumbent STEM workers. The program 
would coordinate with the appropriate scientific and engi- 
neering professional societies. The pilot program could as- 
sess the current penetration rates of on-line education for 
STEM workers and identify barriers to widespread adop- 
tion. 

2. The U.S. Department of Labor could work with the appro- 
priate scientific and enmneering professional societies to 
create a pilot program for continuous education of STEM 
workers and to re-train displaced mid-career STEM work- 
ers. The program could complete an assessment of the spe- 
cific needs of STEM workers and the barriers to meeting 
them. This assessment would be made through a survey of 
STEM workers and scientific and engineering professional 
societies. 

3. The NSF SRS Division should issue a report on improving 
the dissemination of STEM labor market signals, and begin 
reporting these data on a periodic basis. The report will as- 
sess the current state of labor market signals, and ways in 
which they may be distorted. The focus of the report would 
be on how workers and students receive information on the 
current and futxire prospects for specific STEM careers. The 
report will include the appropriate data from existing De- 
ps^ment of Labor collections. 

4. The National Academies could form a study panel to iden- 
tify opportunities in STEM careers for students who do not 
go to college. This study would identify how many workers 
enter STEM careers without formal college degrees and the 
barriers for additional workers, without college degrees, to 
enter STEM careers. It could also recommend ways to over- 
come those barriers. 

5. The National Academies could identify effective strategies 
for displaced STEM workers to more easily re-enter the 
STEM workforce. STEM workers are more likely to leave 
the workforce, voluntarily and involuntarily, for extended 
periods of time. 

6. The Congress could extend Trade Adjustment Assistance to 
services workers since many STEM workers work in the 
services sectors. 

Improve the Competitiveness of the Next Generation of STEM Work- 
ers 

As universities globalize and multinational firms take the latest 
tools and technologies to STEM workers in low-cost countries, 
American STEM workers must find new ways to compete. They can 
compete by finding new opportunities and niches in the types of 
jobs and tasks that will remain geo^aphically sticky to the United 
States. Those opportunities and niches for American STEM work- 
ers need to he identified. Entrepreneurship and innovation training 
have been identified as a comparative advantage for American 
STEM workers that are yet to he fully exploited. 
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1. The National Academies could form a study panel to iden- 
tify the tjrpes of curricula reforms that are needed in re- 
sponse to globalization. The goal would be to ensure that 
U.S. STEM students graduate with the best skills to com- 
pete in the world. 

2. The National Academies could also form a study panel to 
examine best practices in teaching innovation, creativity 
and entrepreneurship to STEM students. 

3. The National Science Foundation should encourage ex- 
panded study abroad opportunities for STEM students to 
improve their ability to work in global teams and foreign 
language skills. 

Review University Technology Commercialization Efforts 

Witnesses pointed out that the statutes governing university 
technology licensing are outdated, inhibit university-industry col- 
laboration, and need to be reviewed and revisited. As other coun- 
tries invest more in their research universities, companies will 
have greater opportunities to partner with them. To ensure that 
U.S. universities are competitive, government pohcies on university 
technology licensing such as the Bayh-Dole and the Stevenson- 
Wydler Acts should be reviewed. 

1. The National Academies could study the role of university 
technology licensing to inhibiting or accelerating the com- 
mercialization of technologies supported by federally funded 
research. The study would identify the various policies and 
practices that universities use to negotiate their technology 
licensing agreements. 

Establish Tax and Trade Policies That Put the U.S. on Equal Foot- 
ing for Attracting High-Wage STEM Jobs 

U.S. tax and trade policies currently discourage investments in 
high-wage STEM jobs by companies. Changes should be made to 
tax and trade policies to improve America’s ability to recruit and 
retain R&D and innovation facilities. 

1. The U.S. Government could increase and extend the Re- 
search and Experimentation tax credit. The U.S. has fallen 
from first to 17th in its generosity amongst OECD coun- 
tries. 

2. The Department of Commerce could investigate “unfair” 
trade practices such as linking market access to a country 
with technology transfer, undervalued currencies, and theft 
of intellectual property. 

3. The U.S. Government could reform the tax system to favor 
the creation high-wage jobs and disfavor the creation of low- 
wage jobs. 
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